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MESSAGE FROM THE PROGRAM CHAIR

Welcome to the third recent developments seminar program sponsored by the
ADR Section of the Orange County Bar Association. Given all that is going on in the
tield of ADR generally, coupled with the increased utilization and acceptance of ADR
over the years, the ADR Section decided in 2013 that an annual seminar was in order to
give those interested in the study and advancement of alternative means for resolving
disputes an opportunity to look back at the prior year’s developments and trends.

Much of what is contained in the following materials are case digests. It is ironic
that processes aimed at helping disputants avoid litigation in the courts have come to
be defined by the courts. But these handout materials are testament to that being the
case, whether talking about arbitration, mediation or settlement negotiation.

Arbitration has been an accepted alternative to litigation for almost 100 years.
The process itself is defined by statute at both the state and federal levels and has found
itself the subject of discussion and dissection in numerous reported cases. The same is
not true for mediation. Mediation is relatively new as an alternative to civil litigation,
and has only recently (the last 20 years or so) become the subject of statutory and
reported case law.

Arbitration, mediation and settlement have been bundled together for a couple
of reasons: 1. They share the fact that they are all alternatives to litigation in the courts.
2. While they are alternatives to each other, they are not mutually exclusive. It is not
unusual to have some combination of ADR processes in play. Accordingly, it makes
sense when sitting down to look at what’s happened in one area of ADR to take a
moment to look at the other areas as well.

We are fortunate to have on our panel some of the most accomplished
practitioners in the fields of mediation and arbitration. We have enlisted their help to
talk us through some of the more interesting cases or more difficult/noteworthy
developments and to add their perspectives and experiences so as to enrich our
understanding of the issues and where the case or statutory development fits in to the
“big picture.”2

If history is any indicator, our audience will be full of accomplished neutrals.
While we have a lot of material to cover in a short amount of time, questions, comments
and input from the audience is most certainly welcome.
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This handout includes “background” sections for each major topic that are
written from my perspective, after years of practice and study. There are many points of
view in this rapidly changing/developing area, so I do not mean to suggest by any
means that what is set forth in those sections is the final word on those subjects. In
addition to the “background” sections, the materials contain case digests and short
discussions about statutory developments and other trends. This is my “give back” to
the legal community I serve in the hopes that, in some small way, this collection of
digests will improve how we understand, access and utilize ADR. Special thanks and
recognition are in order to Gail Killefer and Chris Blank who provided some of the case
digest materials.

The analysis in these materials in quite detailed in the hope that you will use it as
a reference tool and that it will save you research time and effort should that need arise.
I hope you enjoy reading the following materials as much as I enjoyed writing them. I
would love your feedback (pro and con). Please email me at Rebecca@callahanADR.com.

Thank you for attending our program!
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I.
ARBITRATION — SIGNIFICANT CASES

A. ARBITRATOR DISQUALIFICATION - REQUIRED
DISCLOSURES AND EVIDENT PARTIALITY

(1)  Background Statement re Federal Disclosure Standard

The Federal Arbitration Act (“FAA”) does not specifically address the matter of
pre-appointment disclosure by arbitrators or arbitrator disqualification. Instead, at the
back end of the process, the FAA provides generally that an award may be vacated
when an arbitrator has failed to disclose an interest or relationship that amounts to
“evident partiality,” meaning that such circumstance might affect impartiality or create
an appearance of partiality. 9 U.S.C. § 10(a)(2).The details of what constitutes a required
disclosure is a matter of case law, and starts with the United States Supreme Court’s
1968 decision in Commonwealth Coatings Corp. v. Continental Casualty Co., 393 U.S. 145
(1968).

In Commonwealth Coatings, the arbitrator was a leading and respected consulting
engineer who had performed services for most of the prime contractors in Puerto Rico,
where the project and dispute were venued. The arbitrator was well known to the
subcontractor’s counsel and they were personal friends. Id. at 152-153. While the
subcontractor’s counsel knew the arbitrator and knew of his reputation and business
ties in the community, he was not aware of the fact that the arbitrator had performed
services for the prime contractor whose bond was in issue, and that fact was not made
known to claimant by the arbitrator or anyone else until after the award had been made.
It is not clear from the facts whether the personal ties between the arbitrator and the
subcontractor’s counsel were disclosed to the contractor or his counsel. However, when
the award came out against the subcontractor and in favor of the contractor, the
subcontractor complained that the arbitrator’s undisclosed, past business relationship
with the prime contractor created an impression of bias. The district court refused to set
aside the award because there was no charge that the arbitrator was guilty of fraud or
actual bias in deciding the case. The court of appeal affirmed.

On further review by the United States Supreme Court, the confirmation of the

award was reversed and the award vacated. In Commonwealth Coatings, the Supreme
Court held that a party seeking to vacate an arbitration award for evident partiality
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need not show that the arbitrator “was actually guilty of fraud or bias in deciding th[e]
case;” that “evident partiality” is distinct from actual bias. Id. at 147. The Court held
that the arbitrator’s failure to “disclose to the parties any dealings that might create an
impression of possible bias” is sufficient to support vacatur. Id. at 149. The Court found
this standard was satisfied where a neutral arbitrator in a dispute between a contractor
and subcontractor failed to disclose that he had previously performed consulting work
worth about $12,000 for the contractor. Although “there had been no dealings between
them for about a year immediately preceding the arbitration,” the arbitrator’s past
relationship with the contractor had included irregular contacts “over a period of four
of five years” and had gone “so far as to include the rendering of services on the very
projects involved in th[e] lawsuit.” Id. at 146. While the Court recognized “that
arbitrators cannot sever all their ties with the business world,” it emphasized that
because arbitrators “have completely free rein to decide the law as well as the facts and
are not subject to appellate review,” courts must “be even more scrupulous to safeguard
the[ir] impartiality.” Id. at 148-149.

What qualifies as a matter creating an impression of possible bias is a fact-driven
inquiry. As a result the landscape is populated with cases where the courts have
conducted their own case-by-case factual analysis to determine whether an undisclosed
relationship rises to the level of a conflict sufficient to create an impression of possible
bias and thus support vacatur. There is thus no “bright line” test. For example, in
Woods v. Saturn Distribution Corp., 78 F.3d 424 (9th Cir. 1996), cert dism., 518 U.S. 1051
(1996), the Ninth Circuit refused to vacate the award rendered by an arbitration panel
consisting of Saturn employees and dealers notwithstanding a charge of “evident bias”
because the parties” pre-dispute agreement provided for Saturn’s dispute resolution
process to be the one utilized by the parties. That process was expressly described as
one in which both mediation and binding arbitration would be conducted by a panel of
two Saturn dealers and two Saturn employees, randomly selected from a pool of
volunteers consisting of ten Saturn dealers and ten Saturn employees.

In contrast, in Schmitz v. Zilveti, 20 F.3d 1043 (9th Cir. 1994), the Ninth Circuit
vacated an award for evident partiality where the arbitrator’s law firm had represented
the parent company of a party “in at least nineteen cases during a period of 35 years”
with the most recent representation ending less than two years before the arbitration
was submitted. Id. at 1044. The Ninth Circuit disagreed with the district court’s
conclusion that evident partiality could not be shown because the arbitrator did not
have actual knowledge of his law firm’s conflict during the arbitration. Id. Based on
Commonwealth Coatings, the court concluded that the standard for evident partiality is
whether there are “facts showing a ‘reasonable impression of partiality.”” Id. at 1048.
The court explained that this standard can be satisfied even where an arbitrator is
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unaware of the facts showing a reasonable impression of partiality because the
arbitrator “may have a duty to investigate independent of [his] . . . duty to disclose.”Id.

In further contrast, in the Ninth Circuit’s decision in Lagstein v. Certain
Underwriters at Lloyds, London, 607 F.3d 634 (9th Cir. 2010), cert. den., __ U.S. __, 131
S.Ct. 832 (2010), the court seems to have limited required arbitrator disclosures to
relationships and dealings with the current arbitration participants. In Lagstein, a three-
arbitrator panel concluded that Lloyds had breached an insurance contract and acted
unreasonably with regard to the handling of the insured’s claims, but the panel split on
the amount of damages to be awarded. The majority concluded that Lagstein (the
insured) should be awarded the full value of his policy ($900,000), plus $1.5 Million for
emotional distress. The dissenting arbitrator would have awarded Lagstein only $11,000
and would not have awarded emotional distress damages. Subsequent to the initial
award, proceedings were held on request for punitive damages. Again, the majority
awarded Lagstein punitive damages in the amount of $4 Million, whereas the
dissenting arbitrator argued that the panel lacked jurisdiction and, even if it had
jurisdiction, the award should be limited to $50,000. Following the panel’s awards,
Lloyds investigated the backgrounds of the arbitrators and discovered that the
arbitrators forming the majority had been involved in an ethics controversy over a
decade earlier. Lloyds then filed a motion to vacate the arbitration award on several
grounds, including the arbitrators’ failure to disclose their involvement in the prior
ethics controversy. The district court granted vacatur, but not on the ground of “evident
partiality” resulting from the majority arbitrators’ failure to disclose the ethics
controversy. On appeal, the district court’s vacatur was reversed and remanded with
instructions. However, with regard to the “evident partiality” challenge, the Ninth
Circuit agreed with the district court that Lloyds did not establish the existence of “an
inappropriate relationship or contact” between the two arbitrators or a failure to
disclose “information that would warrant vacating the award.” Id. at 645. To show
“evident partiality” in an arbitrator, the court held that the moving party “must
establish specific facts indicating actual bias toward or against a party or show that [the
arbitrator] failed to disclose to the parties information that creates ‘[a] reasonable
impression of bias.”” Id. at 645-646, citing Woods v. Saturn Distribution Corp., supra, 78
F.3d at 427. Vacatur of an arbitration award is not required under Section 10(a)(2) of the
FAA simply because an arbitrator fails to disclose a matter that might be of some
interest to a party. Instead, an arbitrator is required to disclose “only facts indicating
that he “might reasonably be thought biased against one litigant and favorable to
another.”” Id. at 646, citing Commonwealth Coatings, supra, 393 U.S. at 150. Here, the
Ninth Circuit found that Lloyds failed to show any connection between the parties to
the present arbitration and any of the majority arbitrator’s past difficulties that would
give rise to a reasonable impression of partiality toward Lagstein. Indeed, the court
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found that the majority arbitrator’s alleged misconduct occurred more than a decade
before the subject arbitration and concerned neither of the parties to the current case.
Id., citing Paine-Webber Group, Inc. v. Zinsmeyer Trusts P’ship, 187 F.3d 988, 995 (9th Cir.
1999) (characterizing a claim of evident partiality as “border[ing] on frivolous” where
there was no alleged relationship between the parties and the arbitrators, and “there
[was] no evidence the arbitrators had any financial or personal interest in the outcome
of the arbitration”). [Note: After remand, there was a further appeal and reported
decision concerning the ability of the court to award interest where the arbitration
award was silent.]

An example of what qualifies as a “nontrivial conflict of interest” justifying
vacatur for “evident partiality” can be found in the Ninth Circuit’s decision in New
Regency Productions, Inc. v. Nippon Herald Films, Inc., 501 F.3d 1101 (9th Cir. 2007). In this
case, a film distribution company and film production company agreed to arbitrate a
dispute concerning their respective rights and obligations under a film distribution
agreement. After conducting six days of hearing, the arbitrator decided that Nippon
was entitled to return of the $440,000 fee it had paid New Regency for an undelivered
film and New Regency was entitled to$2,341,257 from Nippon as its interest in the
proceeds of a recoupment pool. When New Regency moved to confirm the award,
Nippon objected and sought vacatur on several grounds, including the arbitrator’s
failure to disclose the fact that between the time of the last evidentiary hearing date and
the issuance of his award, the arbitrator took a new job as a high-level executive with a
film group that was in negotiations with one of the parties (New Regency) to finance
and co-produce a major motion picture. The district court granted vacatur and the
Ninth Circuit affirmed that decision. With regard to the challenge made under Section
10(a)(2) of the FAA, the Ninth Circuit concluded that the arbitrator had a duty to
investigate potential conflicts when he accepted the high-level executive position while
the arbitration was ongoing; that the parties could reasonably have expected the
arbitrator to investigate potential conflict when, during the pendency of the arbitration,
he took a job in which his duties included overseeing the legal department of another
film company. In this regard, the court stated that it believe that the arbitrator’s
decision to accept a new, high-level executive job at a company in the same industry as
the parties was precisely the type of situation where an arbitrator should have reason to
believe that a nontrivial conflict of interest might exist and should investigate to
determine the existence of potential conflicts. As it turned out, the conflict alleged by
Nippon was quite real because the connection between the arbitrator’s new employer
and New Regency was not attenuated, and because of the high-profile nature of the film
project in question, the court could not conclude that the negotiation between the two
companies was unimportant to the arbitrator’s new employer. Moreover, the
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negotiation between New Regency and the arbitrator’s new employer was not distant in
time, but rather ongoing during the arbitration. Id. at 1110-1111.

The federal cases discussed in Section 4, below, are some recent examples of the
fact situations the federal courts have been presented with for purposes of defining
(a) under what circumstances an arbitrator has an affirmative duty to undertake an
investigation for possible conflicts, and (b) what types of relationships and/or interests
must be disclosed on penalty of vacatur for “evident partiality” if the arbitrator fails to
do so. What is clear in the Ninth Circuit, however, is that to establish “evident
partiality,” bald allegations of partiality are not enough; the moving party must present
evidence to support this claim. See, Ventress v. Japan Airlines, 603 F.3d 676, 679-680 (9th
Cir. 2010).

(2)  Background Statement re California Disclosure Standard

In 1961, California adopted the Uniform Arbitration Act. As originally enacted, there
were no specific disclosure requirements imposed upon neutral arbitrators. In 1994,
California enacted Code of Civil Procedure section 1281.9 to require specific arbitrator
disclosures. As originally enacted, the disclosure requirements were relatively narrow,
requiring only disclosure of information concerning prior arbitrations in which the
arbitrator had served as a neutral or party arbitrator involving the parties or lawyers to the
current arbitration. In 1997, Section 1281.9 was amended to expand those disclosure
requirements to include any current or historical attorney-client relationship between the
arbitrator and any party or lawyer to the current arbitration and any current or historical
professional or significant personal relationships between the arbitrator, his or her spouse,
or minor child living in the household, on the one hand, and any party or lawyer to the
current arbitration. In September 2001, Section 1281.9 was amended again and Sections
1281.85 and 1281.91 were added.

Under new Code of Civil Procedure section 1281.85, the Legislature delegated to the
California Judicial Council authority and responsibility for adopting mandatory ethical
standards for all individuals serving as neutral arbitrators in contractual arbitrations held
in California. Pursuant to this mandate, the Judicial Council adopted the “Ethics Standards
for Neutral Arbitrators in Contractual Arbitration” originally codified in Division VI of the
Appendix to the California Rules of Court and now found in the end of the California
Rules of Court following Title 10 (Judicial Administration Rules) and the Standards for
Judicial Administration. The statutory disclosure requirements set forth in Section 1281.9
incorporate the Ethics Standards as being among a private arbitrator’s mandatory
disclosure obligations.
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A proposed neutral must timely disclose to the parties “all matters that could cause
a person aware of the facts to reasonably entertain a doubt that the proposed neutral
arbitrator would be able to be impartial,” including a long list of specific information set
forth in Standard 7(d) of the Ethics Rules. Code. Civ. Proc. § 1281.9(a). The disclosures must
be made in writing within 10 calendar days of the proposed nomination or appointment.
Code. Civ. Proc. § 1281.9(b). Under the Ethics Rules, arbitrators have a continuing duty to
inform themselves about matters that need to be disclosed and to make all required
disclosures from the time of appointment through the close of the arbitration. If something
arises in the course of an arbitration that triggers a supplemental disclosure obligation, the
arbitrator must make the required disclosures within 10 calendar days, and that disclosure
will renew the parties’ disqualification rights discussed below.

Because private arbitration is a matter of agreement between the parties to the
dispute, an arbitrator must withdraw if all parties request the arbitrator to do so. If only
one party objects to the arbitrator in an administered arbitration, the general practice was to
leave the determination of challenges to an arbitrator’s appointment to the provider
institution (e.g., AAA, JAMS, CPR) in accordance with their rules. In a non-administered
(ad hoc) arbitration in which no specific institutional rules apply, the general practice
recommended by the AAA / ABA Code was for the arbitrator to determine whether the
reason for the challenge is “substantial” and, if so, to then determine whether he or she
“can nevertheless act and decide the case impartially and fairly.” Under California law,
disqualification based upon an arbitrator’s disclosures is an absolute right of the parties; it
is not subject to review or determination by the provider institution or other higher outside
authority.! See, Azteca Construction, Inc. v. ADR Consulting, Inc., 121 Cal. App. 4th 1156,
1163 (2004); Owvitz v. Schulman, 133 Cal. App. 4th 830, 840 (2005). Under Code of Civil
Procedure section 1281.91(b), disqualification is mandatory; operates as a peremptory
challenge; and takes effect when a party timely serves a notice of disqualification.

! The Court of Appeal in Azteca found that the provisions of the California Arbitration
Act relating to arbitrator disqualification could not be waived because they were
“enacted primarily for a public purpose.” In this regard, the Court of Appeal found that
the procedural rules of the provider institution (AAA) “must yield to the
disqualification scheme set forth in sections 1281.9 and 1281.91, for a number of
reasons.” Among those reasons were the findings that (a) the neutrality of the
arbitrator is of crucial importance to the private arbitration process and (b) the
California Supreme Court’s recognition that arbitrator neutrality is “essential to
ensuring the integrity of the arbitration process.” 121 Cal. App. 4th at 1168, citing
Armendariz v. Foundation Health Psychcare Services, Inc., 24 Cal. 4th 83, 103 (2000).
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Under Section 1281.91(b), there is no limit on the number of times a party may
challenge a proposed arbitrator. For the recalcitrant party trying to avoid binding
arbitration, an obvious tactic would be to serve a notice of disqualification within 15 days of
each proposed arbitrator’s disclosures. The only way to limit the number of peremptory
challenges a party may assert is by seeking court intervention via a motion that asks the
court to appoint the arbitrator as provided by Code of Civil Procedure section 1281.91.
Section 1281.91(a)(2) then provides that a party shall have the right to disqualify one court-
appointed arbitrator without cause in any single arbitration and, beyond that, may petition
the court to disqualify a subsequent appointee “only upon a showing of cause.”

Code of Civil Procedure section 1286.2 provides the “strong-arm” mechanism for
enforcing arbitrator disclosures — namely, vacatur. As amended, Section 1286.2 mandates
that a court “shall” vacate an arbitration award if the arbitrator making the award (a) failed
to disclose a ground for disqualification of which the arbitrator was aware, or (b) was
subject to disqualification upon grounds specified in Section 1281.9 but failed to disqualify
himself or herself after receipt of a timely notice of disqualification. At least one court has
commented that, on its face, “the statute leaves no room for discretion. If a statutory
ground vacating an award exists, the trial court must vacate the award.” See, Ovitz v.
Schulman, supra, 133 Cal. App. 4th at 845; accord, International Alliance of Theatrical Stage
Employees, etc. v. Laughon, 118 Cal. App. 4th 1380, 1386 (2004).

Despite the breadth and detail of the Ethics Rules, the California Supreme Court has
previously made clear that the disclosure requirements are intended to ensure the
impartiality of the arbitrator, not mandate disclosure of “all matters that a party might
wish to consider in deciding whether to oppose or accept the selection of an arbitrator.”
Haworth v. Superior Court (2010) 50 Cal. 4th 372. In this regard, the Supreme Court
cautioned against construing the governing standard too broadly. “A impression of possible
bias in the arbitration context means that one could reasonably form a belief that an
arbitrator was biased for or against a party for a particular reason.” 1d. at 389 (italics in
original). One Court of Appeal (Fourth District) has construed the Ethics Rules such that
“’ordinary and insubstantial business’ arising from participation in the business or legal
community do not necessarily require disclosure.” Luce, Forward, Hamilton & Scripps, LLP v.
Koch (2008) 162 Cal. App. 4th 720, 723, quoting Guseinov v. Burns (2006) 145 Cal. App. 4th
944, 959.

As evidenced by the recent decision of the Second District in Mt. Holyoke Homes, L.P.
v. Jeffer Mangels Butler & Mitchell, 219 Cal. App. 4th 1299 (2013), coupled with the 2014
amendments to the disclosure requirements under the Ethics Rules (discussed in Section
____), theissue of what type of relationships require disclosure on penalty of vacatur just
got a little bit broader.
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3) Conclusion

Whether operating under Federal or California state law, it is a universal principle of
arbitrator ethics that arbitrators have a duty to disclose meaningful relationships with the
parties, counsel and/or subject matter of the cases to which they are assigned. There is
considerable gray area and no clear definition of what is “ordinary and insubstantial” and
what is a meaningful business or personal relationship or life experience that should be
disclosed. Unfortunately, the consequence of an arbitrator’s failure to make a required
disclosure is vacatur, which undermines the efficiency, economy and finality promised by
arbitration. The state court cases discussed in Section 5, below, are recent decisions that
continue the discussion/dissection of what is a required disclosure and what circumstances
give rise to arbitrator disqualification because they could cause a person aware of the facts
to reasonably entertain a doubt that the proposed neutral arbitrator would be able to be
impartial.

@) Cases - Federal

(@  District Court Reversed for Stepping in Midstream
and Removing Arbitrator Before Entry of an Award
— In re Sussex, 778 F.3d 1092 (9th Cir., Jan. 27, 2015)

We looked at this case last year as representing a noteworthy development
because the district court stepped in and removed an arbitrator midstream due to what
it perceived to be extreme circumstances warranting such action — namely, the
arbitrator’s evident partiality. See Sussex v. Turnberry/MGM Grand Towers, LLC 2013 WL
6895845 (Slip Opinion).

In the litigation giving rise to this case, plaintiffs were purchasers of
condominium units in a luxury condominium project seeking rescission of their
purchase agreements or money damages arising from a wide range of fraud and other
claims. Pursuant to the arbitration clause contained in the purchase and sale agreement,
the dispute was submitted to arbitration in 2011. At about the same time as his
appointment, the arbitrator founded a company that “invests in high-value, high-
probability legal claims and litigations.” In connection with that business venture, the
arbitrator participated as a panelist in a couple of litigation finance and investment
seminars and created a website to attract investors to his new firm. The arbitrator did
not disclose his litigation finance business venture, but at some point in time the
defendants learned of it and asked the AAA to disqualify the arbitrator from further
service in the matter, which request was denied. Defendants then petitioned the district
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court, and that request was granted even though no arbitration award had yet been
issued. The district court found that the arbitrator’s founding of a company that intends
to profit from funding large, potentially profitable litigations of the kind that he was
overseeing was likely to give rise to justifiable doubt regarding his impartiality,
particularly since he failed to disclose his new pursuit. In this regard, the Court noted
that the arbitrator stood to profit from a business that funds plaintiffs in high-value
cases such as the one before him; that the business pursuit he failed to disclose was
substantial and his failure to disclose it created a reasonable impression of partiality
that would likely lead to vacatur of any award he might eventually make. *5.

On the issue of stepping in pre-award, the district court noted that while Section
10(a)(2) of the FAA does not expressly address a district court’s ability to remove an
arbitrator for evident partiality prior to the entry of a final award, it felt that the Ninth
Circuit in Aerojet-General Corp. v. American Arbitration Ass'n, 478 F.2d 248 (9th Cir. 1973)
had left open the possibility that a district court could consider such pre-award
challenges in “extreme cases.” 478 F.2d at 251. The court also noted that other federal
courts had found that a district court may intervene in an ongoing arbitration
proceeding under its power of equity. “[I]t simply does not follow that the policy
objective of an expeditious and just arbitration with minimal judicial interference is
furthered by categorically prohibiting a court from disqualifying an arbitrator prior to
arbitration.” *2, citing Metropolitan Property and Cas. Ins. Co. v. ].C. Penney Cas. Ins. Co.,
780 F.Supp. 885 (D.Conn. 1991). The district court concluded that it made no sense to
require the parties to proceed through the arbitration to final award, only to have to go
through the whole process again if the arbitrator was then disqualified; that that course
would only promote delay and waste in time and resources. *3.

The plaintiff purchasers petitioned the Ninth Circuit for writ of mandate, which
was granted. The Ninth Circuit disagreed with the district court that midstream
intervention in the arbitration was warranted. “We conclude that the district court’s
ruling was clearly erroneous as to the legal standard for ‘evident partiality” and the
nature of the equitable concerns sufficient to justify a mid-arbitration intervention.” On
the first point, the court noted that while the Supreme Court had recognized a
“reasonable impression of partiality” standard for vacatur in Commonwealth Coatings
Corp. v. Continental Casualty Co., 393 U.S. 145, 146-149 (1968), it had clarified that this
standard differed from the strict standards applicable to judges because “’arbitrators
will nearly always, of necessity, have numerous contacts within their field of expertise
.... [and]have many more potential conflicts of interest than judges.”” 776 F.3d at 1100,
citing Schmitz v. Zilveti, 20 F.3d 1043, 1046 (9th Cir. 1994). The court went on to note that
in Lagstein v. Certain Underwriters at Lloyd’s, London, 607 F.3d 634, 639 (9th Cir. 2010), it
held that an arbitrator’s failure to disclose that he had been involved in an ethics
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controversy that had led to his appearing before one of his co-arbitrators (then a judge)
who had made rulings in his favor was insufficient for vacatur because there was no
connection between the parties to the arbitration and the arbitrator’s long-past ethical
difficulties “that would give rise to a reasonable impression of partiality” towards one
of the litigants.” Id. Under these precedents, the Ninth Circuit held that the undisclosed
facts concerning the arbitrator’s “modest efforts to start a company to attract investors
for litigation financing” did not give rise to a reasonable impression that he would be
partial toward either party.... Viewed in light of our case law, the financial relationship
in this case is contingent, attenuated, and merely potential (citations) and would not
give a court grounds to vacate an award for evident partiality.” 776 F.3d at 1101.

On the second point concerning the district court’s perceived equitable power to
justity its mid-arbitration intervention, that Ninth Circuit held that even if the
arbitrator’s undisclosed activities created a reasonable impression of partiality, the
district court’s equitable concern that delays and expenses would result if an arbitration
award were vacated was “manifestly inadequate to justify a mid-arbitration
intervention, regardless of the size and early stage of the arbitration.” 776 F.3d at 1101.
In this regard, the court noted that it had previously held that financial harm is
insufficient to justify collateral review because mere cost and delay “is no different from
the injury a party wrongfully denied summary judgment experiences when forced to go
to trial. Id., citing In re Cement Antitrust Litigation, 688 F.2d 1297, 1303 (9th Cir. 1982).
The court reasoned that the same rule applies in the arbitration context because cost and
delay “do not constitute the sort of ‘severe irreparable injury” or ‘manifest injustice” that
could justify such a step.” Id.

(b)  Court Upbraids a Former Appellate Justice for
Rendering an Arbitration Award “in Retaliation”
and Vacates the Award Due to Evident Partiality in
the Way he Decided and Handled the
Disqualification Challenge — Ruhe v. Masimo Corp.,
14 F.Supp. 3d 1342 (C.D.Cal., Apr. 3, 2014) (Appeal
taken to the Ninth Circuit)

This is an employment case in which the plaintiffs complained of wrongtul
termination from defendant Masimo. In September 2011, the Court ordered the parties
to arbitration. That matter proceeded to arbitration and to evidentiary hearing before a
JAMS arbitrator, Richard C. Neal (a former Court of Appeal Justice). Thirty-six hours
before the final hearing, Masimo makes a for-cause challenge to the continued service of
the arbitrator. The challenge was based upon Masimo’s recent discovery that the
Arbitrator’s brother (Stephen C. Neal) had represented its chief competitor in two
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highly contentious litigation losses to Masimo with liability verdicts totaling over half a
billion dollars. One of the verdicts obtained against the Arbitrator’s brother was
reported as one of the largest jury verdicts handed down in 2005.

Instead of having the challenge heard by JAMS, as required by JAMS’s rules, the
Arbitrator himself determined that he was not subject to disqualification. The Arbitrator
stated that he was not previously aware of his brother’s representation of Masimo’s
rival or the defeats his brother had suffered, that he violated no disclosure obligations,
and that even if he had known of the information concerning his brother’s previous
representation and losses, it was not “sufficient to cause a person to reasonably doubt
[his] ability to be impartial in this case” because “[n]o advantage could flow to [him]
from disfavoring a company simply because [his] brother was [a] lawyer for a Masimo
opponent.” The final hearing was the punitive damages hearing and it proceeded as
scheduled on January 10, 2014.

Five days after the hearing, the Arbitrator issued the final award and found in
favor of plaintiffs on their wrongful termination claim, awarding the full amount of
compensatory damages they had requested — approximately $310,000. The Arbitrator
then assessed Masimo with $5 million in punitive damages. The Arbitrator
acknowledged that this award was more than 16 times the total compensatory damages
awarded, but reasoned that it was “in no sense disproportionate [because] it is only a
fraction of [Masimo’s] annual net income.”

Masimo then petitioned the district court to vacate the award under Section
10(a)(2) of the Federal Arbitration Act (“evident partiality or corruption in the
arbitrator”). The district court granted the motion, finding that the Arbitrator had
demonstrated evident partiality by deciding the disqualification challenge himself and
then imposed punitive damages on Masimo for making the challenge and for other
reasonable acts of advocacy by its attorneys. The court also took issue with the
Arbitrator’s “dismissive” statement that there was no conflict because his brother had
simply “represented companies adverse to Masimo in litigation.” The court found that
“[t]he circumstances in reality were much more serious,” and that the Arbitrator’s
decision to decide the disqualification challenge himself, without make additional
disclosures or providing facts on the record to refute the alleged conflict, “undermined
the fairness of the proceeding and demonstrated his partiality.”
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(c) An Arbitrator’s Failure to Disclose a Lucrative
Source of Repeat Business from One of the Parties
to an Arbitration is the Type of Circumstance that
Forms the Prima Facie Basis for Vacatur Due to a
Reasonable Impression of Bias and Warrants Both
Discovery and an Evidentiary Hearing — Rosenhaus
v. Jackson, U.S. District Court, Central District of
California, Case No. 2:14-cv-03154-MWF (JCGx)

This case has been in the news on several occasions, but has not yet been the
subject of any reported decisions. It squarely involves the issue of lucrative repeat
business and what obligations an arbitrator might have to make disclosures about those
relationships under the FAA. It is thus worth keeping an eye on as it proceeds through
the federal court system in the Central District of California. The background facts of
the case and its current status are as follows.

Professional football player DeSean Jackson hired sports agent Drew Rosenhaus
to work as his agent in 2009. During the course of that relationship, Rosenhaus made a
loan to Jackson of over $375,000. The loan’s terms provided for nonpayment if Jackson
remained a Rosenhaus client, which he did not. When Jackson terminated the agency
representation relationship with Rosenhaus and failed to repay the loan, Rosenhaus
tiled a grievance with the National Football League Players Association (“NFLPA”) as
required by NFLPA Regulations governing contracts between players and sports
agents.

Once a grievance is filed with the NFLPA, its regulations provide that the
NFLPA “shall select a skilled and experienced person to serve as the outside impartial
Arbitrator.” (Emphasis added.) Those regulations do not, however, elaborate on what is
entailed in selecting the “impartial” arbitrator. As it turned out, over the past 20 years,
the NFLPA has appointed just one person to serve as arbitrator in virtually all of its
proceedings — Roger Kaplan — and according to a House Committee Report, Kaplan has
decided in favor of agents over players more than 80 percent of the time.

Kaplan was assigned by the NFLPA as the arbitrator for the dispute between
Jackson and Rosenhaus. Kaplan held an evidentiary hearing on the dispute in
September 2013. After the hearing but before Kaplan issued an award, Jackson
discovered that Kaplan was simultaneously serving as the arbitrator in a private, non-
NFLPA dispute between Rosenhaus and one of his former employees (Danny Martoe).
Kaplan’s appointment to the Rosenhaus-Martoe dispute came about because Rosenhaus
included an arbitration clause in his employment agreement with Martoe which
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required Martoe to agree to submit any disputes to the NFLPA for resolution. While the
NFLPA is not an ADR provider, it nevertheless respected the arbitration clause and sent
the matter to its one and only arbitrator — Kaplan.

Upon learning of Kaplan’s appointment in the Rosenhaus-Martoe dispute,
Jackson asked Rosenhaus to recuse himself for appearance of bias based upon his
failure to disclose his engagement in the Rosenhaus-Martoe matter. Kaplan denied
Jackson’s request and then proceeded to decide the matter, ruling in favor of Rosenhaus
and ordering Jackson to $516,415. Rosenhaus filed a petition to confirm the award and
Jackson filed a cross-petition to vacate the award.

After briefing by both parties, the district court (Judge Fitzgerald) found that
Jackson had failed to demonstrate actual impartiality or bias, but would examine
further whether the facts alleged were sufficient to support a claim for vacatur under
Section 10(a)(2) of the FAA for nondisclosure.? The court found that they were and that
in order to succeed on his claim of evident partiality, Jackson would have to
demonstrate to the court that Kaplan failed to disclose facts that create a reasonable
impression of partiality towards Rosenhaus. Jackson argued that he could meet that
burden by demonstrating that (1) Kaplan never disclosed his engagement to arbitrate
the Rosenhaus-Martoe dispute or (2) Kaplan had a continuing financial stake in
Rosenhaus’ employment disputes that was known and never disclosed. On this latter
point, Jackson alleged that it was Rosenhaus’ practice to includes an NFLPA arbitration
clause in all of his employment agreements, thereby creating an additional source of
income for Kaplan. According to evidence submitted to the court, Rosenhaus provided
Kaplan with the opportunity to make an additional $140,000 in fees as a result of
requiring parties who entered into contracts with him to agree to NFLPA arbitration for
any disputes. The court found that “Rosenhaus required Martoe to bring his dispute
through NFLPA arbitration, and therefore created additional business for Kaplan.
Rosenhaus has not shown that there was a disclosure of this important fact.” The court
stated that an arbitrator’s failure to disclose a potentially lucrative source of future
income from one of the parties to an arbitration can create a reasonable impression of
bias.

2 Referring to the decision in Woods v. Saturn Distrib. Corp., 78 F.3d 424 (9th Cir. 1996), the court
noted that the Ninth Circuit has identified two categories of evident partiality cases: actual bias
cases and nondisclosure cases. The court further noted that nondisclosure cases are “somewhat
easier to prove,” citing Nordahl Dev. Corp., Inc. v. Salomon Smith Barney, 309 F.Supp. 2d 1257,
1266 (D.Or. 2004).
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That being said, while the Court concluded that Jackson had presented evidence
of a failure to disclose, there were several factual issues that the court wanted to delve
into before decided the matter. Accordingly, the court ordered further discovery and a
turther hearing where evidence would be taken. The discovery ordered by the court
included a requirement that Rosenhaus produce all contracts in which he has inserted
arbitration provisions, including those that refer disputes to the NFLPA arbitration
system, and that Jackson serve discovery on the NFLPA to obtain a list of all non-
NFLPA cases over which it has “taken jurisdiction.” As of the time these materials went
to press (March 31, 2015) that discovery was in progress and the vacatur issue was
undecided.

(d)  Arbitrators’ Pre-Existing Relationships with Party
Opponents and Their Counsel Were Disclosed and
Were Trivial or Insubstantial, and Would not
Support a Challenge to the Award Based on Evident
Partiality - Campbell Harrison & Dagley LLP v. Hill,
2014 WL 2207211 (N.D.Tex., May 28, 2014) (Slip
Opinion)

This case involved a protracted fee dispute between the Hills and their former
attorneys. The fee agreements between the Hills and their attorneys contained an
arbitration clause whereby claims or disputes arising under or in connection with the
legal services provided would be subject to binding arbitration. Approximately one
year after the execution of the fee agreements, the Hills terminated their attorney-client
relationship with the law firms because of their dissatisfaction with the litigation
outcomes during the year. When the parties were unable to reach agreement concerning
payment of the outstanding legal fees, the law firms filed a motion to compel
arbitration, which was granted. The matter proceeded to arbitration where the parties
submitted evidence to a panel of arbitrators regarding the merits of their positions. The
arbitrators ruled in favor of the law firms and issued an award of approximately $3.2
million in hourly fees and approximately $25 million in contingent fees. The plaintiff
law firms sought to confirm the award, and the Hills filed a motion to vacate
contending that the arbitrators’ decision was tainted by evident partiality (among other
grounds not discussed here).

In what looks like strategic gamesmanship similar to that seen in Thomas Kinkade
Company v. White, 711 F.3d 719 (6th Cir. 2013) (included in the 2014 Program), after the
parties selected three arbitrators, the plaintiff law firms hired new counsel that had
connections to all three panelists. The Hills objected and filed motions to disqualify all
three arbitrators, which motions were granted by the AAA. The AAA then appointed
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three new arbitrators, two of whom made disclosures about their pre-existing
relationships with either the law firm defendants or their counsel. For example, one
arbitrator had been a summer clerk in 1983 at a law firm founded by one of the
defendants and had attended a number of social functions between 1993 and 1998 with
one of the plaintiff law firms” attorneys. The other arbitrator disclosed that he knew one
of the plaintiff law firms” attorneys through bar activities and had mediated or
arbitrated cases in which those firms had represented other clients. The Hills objected to
these two new arbitrator appointments, arguing that it had the right to veto candidates
after reviewing their disclosures (Texas law is different from California law in this
regard). The AAA rejected the Hills” objections and the matter proceeded to evidentiary
hearing.

In support of their vacatur request, the Hills argued that the appointment of the
new arbitrators who made disclosures about pre-existing relationships itself constituted
evident partiality because there was no justification for the AAA to unilaterally impose
replacement arbitrators with no pre-existing relationships to the other side. The court
rejected the Hills argument, finding that the Hills” argument essentially urged the court
to vacate the arbitrators’ findings based solely on the appearance of impropriety —
which was not the standard applied to disclosed conflicts. Instead, the court noted,
“courts have adopted a case-by-case objective inquiry into partiality” in which the party
asserting evident had the burden of showing that the alleged partiality is direct, definite
and capable of demonstration rather than remote, uncertain or speculative. *5, citing
Mantle v. Upper Deck Co., 956 F.Supp. 719, 729 (N.D.Tex. 1997). The court denied the
Hills” vacatur request on grounds of evident partiality, finding that the business and
social relationships they cited were “tenuous,” “minimal” and “remote in time” and
noting that there was no evidence to indicate that “any close association ever existed
between the two arbitrators and any party or counsel.” The court found that the
disclosed relationships “were not ‘so intimate — personally, socially, professionally, or
tinancially — as to cast serious doubt’ on the arbitrators” impartiality.” *6, citing Merit
Ins. Co. v. Leatherby Ins. Co., 714 F.2d 673, 680 (7th Cir. 1983) and Sheet Metal Workers Int’l
Ass’n Local Union 420 v. Kinney Air Conditioning Co., 756 F.2d 742, 746 (9th Cir. 1985).
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(e) A Trivial Relationship is Insufficient to Create the
Appearance of Impropriety Necessary to Violate
Section 10(b) of the FAA — Postal Industries, Inc. v.
Travelers Casualty & Surety Co. of America, 2014 WL
3594306 (M.D.Fla., Jul. 18, 2014) (Slip Opinion)

With respect to the construction of a VA hospital in Orlando, Florida, the general
contractor entered into a subcontract with Postal Industries to fabricate and install the
hospital’s interstitial steel. As required by the Miller Act, the general contractor
contracted with Travelers to furnish a payment bond to guarantee payment to its
contractors and suppliers. Before the hospital’s completion, a dispute arose between the
general contractor and Postal Industries concerning the construction site conditions and
the quality and pace of Postal Industries” work. Postal Industries filed suit seeking
compensation from the performance bond for its partial performance. The court stayed
the case and ordered the matter to arbitration. At the arbitration, the general contractor
raised its own claim for recovery of costs incurred to complete the project and correct
Postal Industries” incomplete and allegedly non-conforming work. The AAA panel
found for the general contractor and awarded it over $4 million, plus the costs of the
proceeding. Postal Industries then filed a motion seeking to vacate the arbitration
award on the grounds of evident partiality on the part of the arbitration panel.

In support of its vacatur motion, Postal Industries argued that one of the
arbitrators was evidently partial because he disclosed that he knew two of the attorneys
representing the general contractor from prior social gatherings and had previously
mediated cases in which those attorneys were involved; that he knew but did not
disclose that his former legal secretary was employed by the law firm representing the
general contractor, and that he knew but did not disclose that during the arbitration his
former law partner had attended a social gathering at which the general contractor’s
general counsel was also present. With regard to the arbitrator’s prior, professional
relationships with his former secretary and with the general contractor’s attorneys
through the prior mediations, the court held that “[n]o reasonable person would
believe” that these prior relationships “would create a potential conflict.” *2. With
regard to the arbitrator’s relationships with his former legal secretary and former law
partner and their alleged relationships or dealings with the general contractor’s counsel,
the court found that Postal Industries has provided no evidence that the arbitrator had
knowledge of these relationships and, in any event, the arbitrator’s connection to the
general contractor by virtue of these relationships was “far too attenuated to reasonably
suggest bias;” that there must be a substantial relationship between the arbitrator and a
party in order to show a violation of Section 10(b) of the FAA. *3.

43



() Parties are Entitled to Unbiased and Uncorrupted
Arbitrators — Not Perfect Arbitrators. Failure to
Disclose Serious Medical Condition was not
Grounds for Seeking Vacatur — Zurich American Ins.
Co. v. Team Tankers A.S., 2014 WL 2945803 (S.D.N.Y.,
Jun. 30, 2014)

Vinmar chartered a tanker to ship 3,500 metric tons of a liquid chemical from
Texas to South Korea where Vinmar hoped to find a purchaser. When the shipment
reached port, testing showed that it was contaminated. Vinmar then filed a claim
against Team Tankers for the degradation and loss. Under the terms of the charter
agreement, each party appointed an arbitrator and then those two arbitrators appointed
the chair. That occurred in April 2011. The panel then held ten hearings at which they
received testimony, exhibits, and extensive briefing from the parties. In August 2013,
the panel issued a 2 to 1 decision in favor of Team Tankers because claimants had not
shown that the raw materials shipment had been damaged aboard the ship.

Sometime in 2012, mid-arbitration, the Chair was diagnosed with an inoperable
brain tumor. He never informed the parties of his diagnosis. However, in April 2013, he
informed other counsel in a separate proceeding of his illness. He then passed away in
January 2014. After the award was issued, claimants sought vacatur for manifest
disregard of the law. Upon learning of the Chair’s death from his undisclosed illness,
claimants amended their vacatur petition, claiming that the Chair’s failure to disclose
his brain tumor amounted to corruption under Section 10(a)(2) and misconduct under
Section 10(a)(3) of the FAA. The district court for the Southern District of New York
rejected both arguments and affirmed the arbitration award.

With regard to the question of whether the Chair had acted “corruptly” in failure
to disclose his brain tumor, the court held that even assuming, arguendo, the legitimacy
of claimants’ premise that tumors necessarily impair brain function, at most the Chair
served as an arbitrator when he had reason to doubt his ability to adequately discharge
his responsibilities. The court determined that that was not corruption. *10.

With regard to question of whether the Chair’s failure to disclose his brain tumor
constituted “misbehavior” that had prejudiced claimants and the claimants’” argument
that they were entitled to a panel of three arbitrators “of unquestionably sound mind,”
the court rejected that argument concluding that parties “are entitled to unbiased and
uncorrupted arbitrators..., not perfect arbitrators.” *10. In this regard, the court noted
that “[t]here is no guarantee that an arbitrator is free from conditions from conditions
which might affect his abilities. Any number of matters — brain tumors, substance
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issues, marital problems, lack of sleep — might affect an arbitrator’s concentration or
faculties.” Id. The court went on to note that one of the party arbitrators had reached the
same conclusion as the allegedly impaired Chair, since it was a 2 to 1 decision. The
court concluded with a critical comment directed at claimants’ “after-the-fact”
complaint: “This motion seeks to transform a personal tragedy into a second chance for
parties disappointed with the outcome of their arbitration. The ‘twin goals of
arbitration, namely settling disputes efficiently and avoiding long and expensive
litigation,” would not be served by vacating the award here.” *11.

(5) Cases - California

(@  The “Professional Relationship” Triggering a Duty
of Disclosure Under CCP § 1281.9(a)(6) Requires
Some Degree of Significance and Substantiality and
Does not Require Disclosure of Any Professional
Relationship No Matter How Attenuated — Estate of
Mapes, 2014 WL 2467009 (1st Dist., Jun. 23, 2014)
(Not Reported)

This disqualification issues in this case involved the inconsistent wording of an
arbitrator’s disclosure obligations with regard to past professional relationships, as
stated in Code of Civil Procedure section 1281.9(a)(6) and compared and contrasted
with Ethics Standards 7(d)(8)(A).

Code of Civil Procedure section 1281.9(a) provides that a proposed neutral
arbitrator must disclose “all matters that could cause a person aware of the facts to
reasonably entertain a doubt that the proposed neutral arbitrator would be able to be
impartial” and sets for a list of nonexclusive matters required to be disclosed.
Subdivision (a)(6) requires that a proposed arbitrator disclose “[a]ny professional or
significant personal relationship” the arbitrator has or had with any party to the
arbitration proceeding or any lawyer for a party without limiting the required
disclosure of professional relationships to those that are “significant” or defining what
qualifies as a “professional” relationship.

Ethics Standard 7(d) has the same founding premise that a proposed arbitrator is
required to disclosure “all matters that could cause a person aware of the facts to
reasonably entertain a doubt that the proposed arbitrator would be able to be impartial”
and then sets for an extensive list of required disclosures. With regard to the disclosure
of prior professional relationships, subdivision (8)(A) requires the proposed arbitrator
to make a disclosure if he/she “was associated in the private practice of law with a
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lawyer in the arbitration within the last two years.” So, it defines professional
relationship as the private practice of law and it limits the look-back period to two
years. This is consistent with the statutory provisions governing the disqualification of
judges. Code of Civil Procedure section 170.1 provides that a judge “shall be
disqualified” if the judge “served as a lawyer in the proceedings” and shall be deemed
to have so served if he/she a lawyer in the proceeding as associated in the private
practice of law with the judge within the past two years.

This underlying dispute which proceeded to arbitration arose from the
settlement of a dispute between the trustee of a decedent’s trust and its beneficiaries. As
part of the settlement, the parties agreed that any future disputes concerning the trust
would be submitted to binding arbitration before a specified arbitrator (William
Quinby). Such future disputes arose and the matter was submitted to and decided by
Arbitrator Quinby. The losing parties then sought to vacate the arbitrator’s award on
the ground that he had failed to make required disclosures: namely, a prior professional
association with one of the party’s law firms that had existed four years before his
appointment per the settlement agreement, five years before the first arbitration
proceeding, ten years before the second arbitration proceeding and 14 years before the
third and final arbitration proceeding that resulted in the award being challenged. The
trial court denied that vacatur request and the First District Court of Appeal affirmed.

The petitioning parties” argument on appeal was that the use of the word “any”
in Code of Civil Procedure Section 1281.9 requires disclosure of any professional
relationship, no matter how attenuated.” Acknowledging that in deed those are the
words used in the statute, it noted that the required disclosure of personal relationships
was limited to those that are “significant.” The court went on to note that the statute
does not define what constitutes a “professional relationship,” but that case law has
viewed the “professional relationship” triggering a duty of disclosure as one involving
some degree of significance and substantiality. *7, citing Guseinov v. Burns, 145 Cal.
App. 4th 944, 958-959 (2006) (arbitrator having acted as an uncompensated mediator in
prior matters where lawyer for party to arbitration represented a party unrelated to the
current arbitration was insufficient to constitute a professional relationship within the
meaning of the statute). Whether “professional relationship” should be construed as
including an arbitrator’s past practice in the same law firm as a lawyer representing one
of the parties in the arbitration, the court found that the parties had provided no
authority on this point and it had found none. The appellate court went on to state that
with regard to this particular type of professional relationship — prior association in the
practice of law — the Legislature, by incorporation of the Ethics Standards, had limited
to one that existed within two years of the arbitrator’s appointment as one that would
potentially cause a person aware of such facts to reasonably entertain a doubt that the
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proposed neutral arbitrator would be able to be impartial. Accordingly, the court
concluded that the arbitrator was required to disclose his past association as a member
of the same law firm as one of the attorneys to the arbitration only if that association
occurred within the two years preceding his appointment — which it had not. *8.

(b)  While the Arbitrator may Have Failed to Disclose
Significant/Required Relationships, There was no
Harm — and Thus no Foul — Because the
Complaining Party had Actual Knowledge of Those
Relationships and Sat Silent Until the Matter was
Decided Before Lodging a Complaint — Vitale v.
Morgan Stanley Smith Barney, LLC, 2014 WL 2931588
(4th Dist., Jun. 30, 2014)

This matter concerns a FINRA arbitration of a dispute between Morgan Stanley
and two former employees who sued for breach of contract, negligent misrepresenta-
tion and fraud with respect to promises allegedly made to induce them to leave USB
Securities. One of three arbitrators appointed to hear the matter made several
disclosures about his industry experience and the fact that he had served on a panel for
at least three other FINRA arbitrations involving Morgan Stanley.

At the close of a seven-day arbitration, claimants requested an award of over $6.5
million. The panel unanimously ruled in favor of claimants, but awarded them only
$4.9 million. Morgan Stanley then filed a petition to vacate the award, complaining that
one of the arbitrators had failed to make disclosures about various family members'
alleged relationships with Morgan Stanley: namely, that one of his sons-in-law was an
advisor with Morgan Stanley; that another of his sons-in-law worked in the securities
business and had been aggressively recruited by Morgan Stanley (albeit unsuccess-
tully). In opposition to the vacatur petition, claimants submitted declarations showing
that Morgan Stanley had actual knowledge of all of the nondisclosures it had
complained about. After considering the pleadings, evidence and oral argument, the
trial court granted Morgan Stanley's vacatur petition, finding that the arbitrator in
question had failed to make required disclosures under FINRA which are consistent
with Code of Civil Procedure Section 1281.9, which requires the proposed arbitrator to
"disclose all matters that could cause a person aware of the facts to reasonably entertain
a doubt that the proposed neutral arbitrator would be able to be impartial." In reaching
this decision, the trial court largely disregarded the declarations offered by claimants
concerning Morgan Stanley's actual knowledge of the undisclosed facts. Claimants
appealed.
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On appeal, the Fourth District agreed with the trial court that the arbitrator had
failed to completely disclose required information required under the FINRA disclosure
checklist. *11. However, it concluded that the arbitrator's failure to disclose that his
daughter had worked with him in some capacity 10 years earlier and had maintained
investment accounts at Morgan Stanley "would not lead a reasonable observer to
perceive [the arbitrator] could not be impartial toward Morgan Stanley in the subject
arbitration" and thus did not warrant vacatur of the award. The Fourth District also
agreed with Morgan Stanley that a reasonable observer might be concerned about an
appearance of bias based on Morgan Stanley's effort to recruit two of the arbitrator’s co-
workers (his sons-in-law) and that it would have been prudent for the arbitrator to have
made the disclosures. However, the court concluded that his failure to make these
disclosures did not warrant vacatur because it was clear from the record that Morgan
Stanley was aware of these facts and the potential for bias was speculative at best.
Ultimately, the court found that Morgan Stanley did not take issue with the arbitrator
based upon facts of which it had knowledge until after it lost at the arbitration.
Accordingly, the trial court's vacatur order was reversed with instructions to enter an
order confirming the award.

()  Not Every Omission of Information that is Required
to be Disclosed Pursuant to Section 1281.9 and the
Ethics Rules Constitutes a Ground for
Disqualification. A Party May Forfeit His / Her
Ability to Vacate an Arbitration Award if the Party
had Knowledge of the Omitted or Incomplete
Disclosures and Took no Action — United Health
Centers v. Superior Court, 229 Cal. App. 4th 63 (5th
Dist., Aug. 25, 2014)

In this case, the trial court vacated an arbitration award issued in favor of
defendant in a wrongful termination case brought against it by a former employee. The
basis for the trial court’s order was that the arbitrator failed to make disclosures
required under the mandatory disclosure requirements set forth in Code of Civil
Procedure Section 1281.9 and the ethics standards for arbitrators. Defendant presented
evidence from which the trial court could have found that plaintiff had forfeited the
right to seek vacatur on that basis because her counsel was aware of the omitted facts —
the fact that the arbitrator previously had conducted a mediation in which plaintiff’s
attorneys were involved — and yet took no action to either disqualify the arbitrator or
request more information. Nevertheless, the trial court determined that pursuant to
Code of Civil Procedure Section 1285.85, an arbitrator’s disclosure obligations were
mandatory and could not be waived and, as such, vacatur was required. The question
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before the court of appeal was whether the forfeiture principles stated in Dornbirer v.
Kaiser Foundation Health Plan, Inc., 106 Cal. App. 4th 831 (2008) remain viable after
enactment of Section 1281.85(c).

In Dornbirer, the arbitrator in a dispute between a patient and her medical
provider (Kaiser) disclosed his prior participation in several matters involving Kaiser
and its legal counsel. The disclosure statement omitted multiple pieces of information
required under Section 1281.9, including the number of times the arbitrator had
presided over arbitrations in which Kaiser was a party, as well as the dates, results, and
names of all attorneys involved in those prior arbitrations. The patient did not make
further inquiry into these omissions, nor did she serve a disqualification notice or
demand pursuant to Section 1281.91. 166 Cal. App. 4" at 836-837. After the arbitrator
ruled in Kaiser’s favor, the patient petitioned for vacatur on the grounds that the
arbitrator’s disclosures were incomplete. Vacatur was denied and the court of appeal
affirmed the trial court, holding that the statutory scheme does not require an
arbitration award to be vacated “when the arbitrator has generally disclosed the
grounds for disqualification, i.e., his or her relationships and prior interactions with the
parties to the arbitration and/or their attorneys, but has not provided all of the specific
details required ... and despite the omissions, the parties agreed to go forward with the
arbitration.” Id at 846.

Based on Dornbirer, defendant asserted that the trial court erred in vacating the
award because the evidence presented showed that before the arbitration began,
plaintiff’s attorneys knew that he had had prior engagements with the arbitrator and
was put on notice by the arbitrator that he had had prior engagements with defendant’s
counsel, although his conflicts check system did not contain all of the specifics detailed
in the statute. Plaintiff’s counsel did not make further inquiry and did not seek to
disqualify the arbitrator. “[IJnstead, he chose to wait and see how the arbitration turned
out, then challenge the award.” While it was clear to the court of appeal that the
arbitrator had “willfully failed to comply with his disclosure obligations,” it was more
bothered by the “wait and see” conduct of plaintiff’s counsel and reversed the trial
court, finding that “a party aware that a disclosure is incomplete or otherwise fails to
meet the statutory disclosure requirements, cannot passively reserve the issue for
consideration after the arbitration has concluded;” that Dornbirer provides for forfeiture
of the right of vacatur for nondisclosure under these circumstances and is still viable.
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B. CLASS ACTION ARBITRATION - THE STATUS OF EXPRESS
WAIVERS AND CONTRACT SILENCE

(1)  Background Statement

The United States Supreme Court has said that consent to class arbitration may
not be “read into” agreements covered by the Federal Arbitration Act because requiring
class arbitration on a nonconsensual basis would interfere with the Congressional intent
behind the Federal Arbitration Act (FAA). Stolt-Nielsen v. Animal Feeds Int’l Corp. (2010)
130 S.Ct. 1262 (2010). If an arbitration agreement is silent on whether a class arbitration
can be brought under its terms, and there is no evidence that the parties intended to
include class actions in the agreement, then a party may not be compelled under the
FAA to submit to class arbitration.

In 2011, the Supreme Court expanded on the Stolt-Nielsen decision and held that
the FAA’s overarching purpose is to “ensure the enforcement of arbitration agreements
according to their terms.” AT & T Mobility LLC v. Concepcion (2011) 131 S.Ct. 1740. The
arbitration agreement in that case included a class-action waiver in a consumer contract
that required the parties to arbitrate only in their “individual capacity, and not as a
plaintiff or class member in any purported class or representative proceeding.” The
arbitration agreement also prohibited the arbitrator from consolidating the claims of
more than one person, or from presiding over any form of representative class
proceeding. In the lower court proceedings before both the district court and the Ninth
Circuit, defendant’s motion to compel individual arbitration and stay the class action
proceedings was denied based on application of the “Discover Bank Rule” announced
by the California Supreme Court in 2005: namely, that when a class action waiver is
included in a consumer contract of adhesion in a setting in which disputes between the
contracting parties predictably involve small amounts of damages, such waivers are
unconscionable as a matter of law, making the arbitration agreement unenforceable.
See, Discover Bank v. Superior Court, 36 Cal. 4th 148, 162 (2005). The Supreme Court
reversed the Ninth Circuit, finding that because it “stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress
(citation), California’s Discover Bank rule is preempted by the FAA.” 131 S.Ct. 1753.

The majority of federal appeals and district court decisions have followed
Concepcion. See, e.g., Cruz v. Cingular Wireless LLC, 648 F.3d 1205 (11th Cir. 2011) (the
FAA preempts a remedial consumer statute on the same grounds that it preempts the
Discover Bank rule); Litman v. Cellco Partnership, 655 F.3d 225 (3rd Cir. 2011) (New Jersey
law requiring the availability of class wide arbitration “creates a scheme inconsistent
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with the FAA” and therefore the district court properly enforced the class arbitration
waiver by compelling individual arbitration); Green v. Super Shuttle Int’l, Inc., 653 F.3d
766 (8th Cir. 2011) (in a class action alleging violations of Minnesota’s overtime law, the
court held that the Concepcion decision foreclosed a state law challenge to the
enforcement of class action waivers).

Up until 2014, there was uncertainty in California with regard to the enforceability
of class action waivers in general and with regard to the application of such waiver
provisions to “representative actions” brought under California’s Private Attorney
General Act (“PAGA”). In Brown v. Ralph’s Grocery, Inc., 197 Cal. App. 4th 489 (2011),
the Second District Court of Appeal held that Concepcion did not apply to PAGA claims
and suggested that the four-factor test established by Gentry v. Superior Court, 42 Cal.
4th 443 (2007) governed that determination.® That being said, the Brown majority did not
reach the issue regarding the invalidity of the class action waiver because it found that
the plaintiff had failed to satisfy Gentry’s four-factor test. On the flip side, several
California federal courts have held that Concepcion overruled Gentry. See, Steele v.
American Mortg. Management Servs., 2012 WL 5349511 (E.D.Cal. Oct. 26, 2012); Sanders v.
Swift Transp. Co. of Ariz., LLC, 834 F.2d 1033 (N.D.Cal. 2012); Lewis v. UBS Fin. Servs, 818
F.2d 1161 (N.D.Cal. 2011); Valle v. Lowe’s HIW, Inc., 2011 WL 3667441 (N.D.Cal. Aug. 22,
2011); Murphy v. DIRETYV, Inc., 2011 WL 3319574 (C.D.Cal. Aug. 2, 2011). And at least
two California federal courts have questioned the Brown court’s holding that the right to
bring a PAGA claim cannot be waived in an arbitration agreement. See, Quevedo v.
Macy’s, Inc., 798 F.Supp. 2d 1122 (C.D.Cal. 2011); Grabowski v. C.H. Robinson Co., 817
F.Supp. 2d 1159 (S.D.Cal. 2011).

As discussed below, the California Supreme Court revisited the viability of
Gentry after Concepcion and held that it is no longer good law, thereby eliminating the
ability of California courts to invalidate class action waiver provisions contained in
employment agreements on what amounted to “public policy” grounds in the labor
setting. Iskanian v. CLS Transp. Los Angeles LLC, 59 Cal. 4th 348 (2014). While the demise

3 Gentry directed trial courts to consider four factors in deciding whether to enforce class
action waivers in wage and hour cases: “[1] the modest size of the potential individual recovery,
[2] the potential retaliation against members of the class, [3] the fact that absent members of the
class may be ill informed about their rights, and [4] other real world obstacles to the vindication
of class members’ right to overtime pay through individual arbitration.” Gentry then directed
trial courts to invalidate class arbitration waivers if they found that a class arbitration was likely
to be significantly more effective in vindicating employee rights than an individual arbitration
or litigation, and if disallowing class arbitration would likely lead to less comprehensive
enforcement of overtime laws.
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of Gentry and Discover Bank is a boon to employers wishing to avoid class actions by
including class action waivers in their arbitration provisions of their employment
agreements, the California Supreme Court specifically held in Iskanian that waivers of
PAGA claims are not enforceable. While one would think that forbidding the
enforcement of PAGA claim waivers would, like prohibiting class action waivers, run
up against FAA preemption, the California Supreme Court said otherwise:

“Simply put, a PAGA claim lies outside the FAA’s coverage because it is
not a dispute between an employer and an employee arising out of their
contractual relationship. It is a dispute between an employer and the state,
which alleges directly or through its agents — either the Labor and
Workforce Development Agency or aggrieved employees — that the
employer has violated the Labor Code.”

59 Cal. 4th at 386-387.

CLS Transportation petitioned for review by the United States Supreme Court
with respect to the determination that PAGA claim waivers remained enforceable in
light of the FAA and the holding in Concepcion. The legal community expected that
certiorari would be granted because, in the months after Iskanian, several federal district
courts in California issued decisions rejecting Iskanian.* In essence, these decisions
found that while California is entitled to interpret California statutes, such as PAGA,
such decisions are not binding on federal courts who have jurisdiction to interpret
federal statutes such as the FAA. Thus, given the holding in Concepcion, these courts
held that the FAA preempts the issue concerning the enforceability of PAGA waivers. It
was thus a surprise when, on January 20, 2015, the Supreme Court denied certiorari.
2015 WL 231976.

* See, e.g., Lucero v. Sears Holdings Mgmt. Corp., 2014 WL 6984220 (S.D.Cal., Dec. 2, 2014); Mill v.
Kmart Corp., 2014 WL 6706017 (N.D.Cal., Nov. 26, 2014); Langston v. 20/20 Companies, Inc., 2014
WL 5335734 (C.D.Cal., Oct 17, 2014) (concluding that the FAA preempts California’s rule
against arbitration agreements that waive an employee’s right to bring representative PAGA
claims and that the reasoning in Iskanian is inconsistent); Chico v. Hilton Worldwide, Inc., 2014 WL
5088240 (C.D.Cal., Oct 7, 2014) (noting that “numerous federal courts have determined that the
FAA preempts California’s rule prohibiting waiver of representative PAGA claims” and
“agree[ing] and adopt[ing] the reasoning of these cases”); Ortiz v. Hobby Lobby Stores, Inc., 2014
WL 4691126 (E.D.Cal., Oct 1, 2014) (“It is clear that the majority of federal district courts find
that PAGA action waivers are enforceable because a rule stating otherwise is preempted by the
FAA and Conception.”); Fardig v. Hobby Lobby Stores, 2014 WL 4782618 (C.D.Cal., Aug. 11, 2014)
(“Even in light of Iskanian, the Court continues to hold that the ruling making PAGA waivers
unenforceable is preempted by the FAA).
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As much as the Concepcion and Iskanian decisions changed how arbitration
agreements are read and enforced in California, the denial of certiorari in Iskanian will
be just as impactful. Because Iskanian remains the law in California state courts, while
federal courts seem disinclined to follow that decision and instead apply Concepcion,
there is much potential for mischief, conflicting opinions and forum shopping in
employment disputes. Employers will naturally continue to include arbitration
agreements that contain PAGA waivers as part of their employment contracts.
Employees faced with such PAGA claim waivers will bring suit in state court so
Iskanian’s invalidation of such waivers will control. At the same time, such plaintiffs
will make every possible effort to avoid asserting federal claims, as well as to defeat
diversity, so that employers cannot remove such suits to federal court and there seek to
invoke FAA preemption to enforce the PAGA waiver and compel individual
arbitration.

2. Cases

(a) Class Action Waivers Are Enforceable, but Waivers
of Representative Claims Under PAGA Are Not -
Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal. 4th
348 (Jun. 23, 2014), cert denied, 2015 WL 231976 (Jan.
20, 2015).

This case has quite a history and is one that we started watching as part of our
2013 recent developments program.

In 2006, plaintiff Arkshavir Iskanian filed a class action on behalf of himself and
other current and former employees of defendant CLS Transportation alleging the
company had failed to pay overtime and provide required rest and meal period, among
other claims. In connection with his employment, plaintiff signed a Proprietary
Information and Arbitration Policy/Agreement providing that “any and all claims”
arising out of his employment were to be submitted to binding arbitration before a
neutral arbitrator. The arbitration agreement included an express waiver of class and
representative claims, meaning that he waived the right to class proceedings and agreed
to arbitrate any disputes he had with the company on an individual basis.

CLS Transportation moved to compel arbitration of the plaintiff’s claims and to
dismiss the class/representative claims. That motion was granted based upon the trial
court’s finding that the arbitration agreement was neither procedurally nor
substantively unconscionable. Plaintiff appealed. The California Supreme Court
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decided Gentry v. Superior Court, 42 Cal. 4th 443 (2007) after the trial court granted
defendant’s motion, so the Second District Court of Appeal issued a writ of mandate
directing the superior court to reconsider its ruling “in light of the new authority.”
Gentry directed trial courts to consider four factors in deciding whether to enforce class
action waivers in wage and hour cases: “[1] the modest size of the potential individual
recovery, [2] the potential retaliation against members of the class, [3] the fact that
absent members of the class may be ill informed about their rights, and [4] other real
individual arbitration.” Gentry then directed trial courts to invalidate class arbitration
waivers if they found that a class arbitration was likely to be significantly more effective
in vindicating employee rights than an individual arbitration or litigation, and if
disallowing class arbitration would likely lead to less comprehensive enforcement of
overtime laws.

Following remand, the employer voluntarily withdrew its motion to compel
arbitration making it unnecessary for the trial court to reconsider its prior order. The
parties proceeded to litigate the case in court, and on a class was certified in October
2009. Nearly four years later, in April 2011, the United States Supreme Court issued its
decision in AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2011), which overturned
the California Supreme Court’s decision in Discover Bank v. Superior Court, 36 Cal. 4th
148 (2005). Discover Bank held that class action waivers in consumer contracts effectively
exculpated a defendant from liability and were unconscionable unless the defendant
could show individual arbitration provided an adequate substitute for the deterrent
effects of a class action. Concepcion found that Discover Bank stood as an obstacle to and
frustrated the purposes of the FAA. Requiring class arbitration “sacrifices the principal
advantage of arbitration — its informality — and makes the process slower, more costly,
and more likely to generate a procedural morass than final judgment.” It also “great
increases the risks to defendants.”

Shortly after Concepcion was issued, CLS Transportation renewed its motion to
compel arbitration, arguing that Concepcion had invalidated Gentry. The trial court
agreed and ordered plaintiff to arbitrate his individual claims and dismissed the class
claims with prejudice. Plaintiff appealed. The Second District Court of Appeal affirmed
the trial court, holding that the FAA preempts California law as to the unenforceability
of employees’ waiver of their right to representative action under PAGA and to the
extent California law holds that the PAGA rights are unwaiveable because such waiver
is contrary to public policy. Iskanian v. CLS Transp. Los Angeles LLC, 206 Cal. App. 4th
949 (2012). Plaintiff petitioned for review by the California Supreme Court. That
petition was granted on September 19, 2012, and on June 23, 2014, the California
Supreme Court issued its ruling.
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The California Supreme Court revisited the viability of Gentry after Concepcion
and held that it is no longer good law, thereby eliminating the ability of California
courts to invalidate class action waiver provisions contained in employment
agreements on what amounted to “public policy” grounds in the labor setting. 59 Cal.
4th 362-366. However, on the issue of PAGA claim waivers, the Court held that such
waivers are not enforceable.

“Simply put, a PAGA claim lies outside the FAA’s coverage because it is
not a dispute between an employer and an employee arising out of their
contractual relationship. It is a dispute between an employer and the state,
which alleges directly or through its agents — either the Labor and
Workforce Development Agency or aggrieved employees — that the
employer has violated the Labor Code.”

59 Cal. 4th at 386-387.

As discussed above, CLS Transportation petitioned for review by the United
States Supreme Court with respect to the determination that PAGA claim waivers
remained enforceable in light of the FAA and the holding in Concepcion. That petition
was denied on January 20, 2015.

As the law currently stands, employers cannot require employees to waive the
right to pursue PAGA claims in state court on a representative basis. This means that an
employer may find itself litigating claims in two forums, the employee’s individual
claims in arbitration and the employee’s representative claims in state court. Because
PAGA claims have a one-year statute of limitations, compared to up to four years for
many claims typically included in such wage claim cases, the risks associated with
litigating potential class claims may outweigh the potential convenience of litigating
representative PAGA claims in a separate forum.
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(b)  California Supreme Court Orders the Court of
Appeal to Vacate its Earlier 2012 Ruling and to Issue
a Ruling Consistent with Iskanian. On February 26,
2015, the Second District Ruled that While PAGA
are not Subject to Arbitration, They Must be Stayed
Until Arbitration Claims are Resolved - Franco v.
Arakelian Enterprises, Inc., 2015 WL 798692 (2d Dist.,
Feb. 26, 2015)

Like Iskanian, this case also has quite a history and is one that we started
watching as part of our 2013 recent developments program.

In April 2007, employee filed a class action against employer for failure to pay
overtime and provide meal and rest periods. The complaint alleged that the employer
trucking company engaged in a systematic course of illegal of payroll practices that
applied to all employees and that the potential class was so significant in size that
individual joinder would be impractical. In June 2007, the employer filed a petition to
compel arbitration of the employee’s claim and to dismiss or stay the civil action. That
petition was granted and the employee appealed. In Franco v. Athens Disposal Co., Inc.,
171 Cal. App. 4th 1277, 1290-1294 (2009) (Franco I), the court of appeal found that the
trial court had erred and held that Gentry invalidated a class action waiver of PAGA
rights. In Franco I, the court of appeal also concluded that Gentry invalidated an
arbitration clause that prohibited an employee from acting as a private attorney general
under the Labor Code. The employer petitioned for review in both the California and
United States Supreme Courts. Both petitions were denied and the case was returned to
the trial court in January 2010.

After the United States Supreme Court’s decision in Stolt-Nielsen, the employer
filed a second petition to compel arbitration of the individual employee’s claim, arguing
that a change in the law rendered the class action waiver enforceable. In September
2010, the trial court denied the petition and in April 2011 issued a comprehensive order.
Employer against appealed, and six days after filing its appeal, the United States
Supreme Court issued its decision in Concepcion. The central question in this second
appeal was whether the decision of the California Supreme Court in Gentry v. Superior
Court, 42 Cal. 4th 443 (2007) — on which the court’s decision in Franco I had relied —
remained good law after Stolt-Nielsen and Concepcion. The court of appeal affirmed the
trial court’s denial of the defendant’s second petition to compel arbitration, holding that
the Stolt-Nielsen and Concepcion decisions did not overrule the Gentry decision, and that
the agreement to forego class actions and PAGA actions was unenforceable. Franco v.
Arakelian Enterprises, Inc., 211 Cal. App. 4th 314 (2012) (Franco II). The appellate court
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reasoned in Franco II that under Concepcion, Federal Arbitration Action preemption
occurs only if a state law automatically holds all class action waivers unconscionable.
As Concepcion requires, Gentry does not establish a categorical rule against class action
waivers. Instead, Gentry offers several factors to apply ad hoc to determine whether a
class action waiver precludes employees from vindicating non-waivable statutory rights
(i.e., overtime pay and rest and meal periods).

Following on the heels of the Franco II decision, the court of appeal in Truly Nolan
of America v. Superior Court, 208 Cal. App. 4th 487 (2012) held that Gentry remained good
law pending guidance from a higher court because, while Concepcion implicitly
disapproved of the reasoning behind Gentry, it did not directly address the precise issue
presented in Gentry. On February 13, 2013 the California Supreme Court granted review
of the Franco II decision and ordered the court of appeal decision superseded pending
its disposition in Iskanian. 132 Cal. Rptr. 3d 422. After deciding Iskanian, in which it
ruled that the Gentry rule was no longer good law, the Supreme Court transferred
Franco 1l back to the court of appeal with instructions to vacate its earlier decision and to
reconsider in light of the Iskanian decision. 176 Cal. Rptr. 3d 265.

On February 26, 2015, the court of appeal issued its awaited decision and put
arbitration before litigation of PAGA claims. Franco v. Arakelain Enterprises, Inc., 2015
WL 798692. The court held that the rulings in Concepcion and Iskanian required that it
reverse and remand to the trial court the orders denying the employer’s petition for
arbitration with directions to grant the petition for arbitration of the employee’s
individual claims, and respecting the employee’s right to have his PAGA claims
determined in a court of law. That being said, the court of appeal ordered that the
PAGA claims must be stayed until the arbitration claims were resolved “[b]ecause the
issues subject to litigation under the PAGA might overlap those that are subject to
arbitration .... The stay’s purpose is to preserve the status quo until the arbitration is
resolved, preventing any continuing trial court proceedings from disrupting and
rendering ineffective the arbitrator’s jurisdiction to decide the issues that are subject to
arbitration.” * 10, citing Federal Ins. Co. v. Superior Court, 60 Cal. App. 4th 1370, 1374
(1998).
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()  Trial Court Improperly Sent Employee’s Entire
Action to Arbitration Despite Unenforceable PAGA
Waiver Which This Court Determined Rendered the
Entire Arbitration Agreement Unenforceable -
Securitas Security Services USA, Inc. v. Superior
Court, ___Cal. App. 4th 2015 WL 848954 (4th
Dist., Feb. 27, 2015)

Securitas provides security services throughout the United States. Denise
Edwards became an employee of Securitas in 2011, at which time she signed an
acknowledgment of receipt of Securitas’s dispute resolution agreement. That agreement
provided for binding arbitration of a broad range of disputes, stating that it was
“intended to apply to the resolution of disputes that otherwise would be resolved in a
court of law, and therefore this Agreement requires all such disputes to be resolved
only by an arbitrator through final and binding arbitration and not by way of court or
jury trial.” The company’s dispute resolution agreement also expressly provided that
“there will be no right or authority for any dispute to be brought, heard or arbitrated as
a class, collective or representative action,” which provision was specifically denoted as
a “Class Action Waiver.” The company’s dispute resolution agreement included a
“boilerplate” severability provision stating that in the event any portion of said
agreement was deemed unenforceable, the remainder of the agreement would
nevertheless be enforceable, and expressly stated that if the Class Action Waiver
provision was deemed to be unenforceable, the parties expressly agreed that their
agreement was silent as to any party’s ability to bring a class, collective or
representative action in arbitration. However, included within the Class Action Waiver
provision was a sentence providing that the waiver sentence “shall not be severable
from this Agreement in any case in which the dispute to be arbitrated is brought as a
class, collective or representative action.” Finally, the dispute resolution agreement
contained a 30-day opt-out provision, meaning that it was not mandatory or “forced”
upon Edwards, but Edwards did not opt out.

In 2013, Edwards filed a putative class action in state court for wage and hour
violations and also sought civil penalties under PAGA. In response, Securitas moved to
compel arbitration of Edwards’ individual claims and to dismiss or sever and stay her
class/representative claims. The trial court granted Securitas’s motion to compel
arbitration of Edward’s individual claims. It also ruled that Edward’s PAGA claim
could not be waived and, because the dispute resolution agreement sought to eliminate
or abridge Edward’s right to litigate her PAGA claim, that provision was invalid. The
trial court further ruled that because the PAGA claim waiver was unenforceable as a
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matter of California law, the severability clause of the dispute resolution agreement
applied. It then ordered the parties to proceed with arbitration as to Edward’s entire
complaint — including her PAGA claims — observing that Edwards had voluntarily
agreed to resolve her PAGA claims in arbitration, along with her class action claims, by
not opting out within the allotted 30-day period. Securitas filed a petition for
peremptory writ of mandate, which was granted.

In reviewing the matter, the Fourth District Court of Appeal started with the
enforceability of the Class Action Waiver provision as pertained to Edward’s PAGA
rights. Securitas argued that the trial court erred by refusing to enforce this provision
because both Iskanian and Concepcion required it to conclude that it was valid and
enforceable because Edwards voluntarily consented to the dispute resolution agreement
containing the Class Action Waiver, which included the PAGA waiver. Securitas cited
the appellate court to the Ninth Circuit’s decision in Johnmohammadi v. Bloomingdale’s,
Inc., 755 F.3d 1072 (9th Cir. 2014) and urged the court to follow that decision. The
appellate court declined, noting that it would not hold that Edwards had entered into
an enforceable waiver of her PAGA rights just because she was not required or
compelled to agree to the waiver provision as a condition of employment. The appellate
court went on to say that, in its view, the California Supreme Court had “broadly stated
the question before it” and had answered broadly that “’
PAGA action is unwaivable’” as a matter of public policy. *7, citing Iskanian v. CLS
Transportation, 59 Cal. 4th 348, 383 (2014).

an employee’s right to bring a

777

After concluding that the PAGA waiver within the dispute resolution agreement
was not enforceable and upholding the trial court’s ruling on this point, the appellate
court next turned to the question of whether the trial court had correctly severed the
class action waiver and enforced the remainder of the agreement. Focusing on the non-
severability sentence mentioned above, the court concluded that it unambiguously
reflected the parties’ intent that the offending PAGA waiver could not be severed from
the Class Action Waiver provision and, as such, the unenforceable PAGA waiver
rendered the entire agreement unenforceable. “The dispute resolution agreement ... is
not divisible, but presents an all-or-nothing proposition: when a Securitas employee
asserts class, collective or representative claims, either the employee foregoes his or her
right to arbitrate such claims, or the entire agreement to arbitrate disputes is
unenforceable and the parties must resolve their disputes in superior court.” *10.
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(d)  Ninth Circuit Upholds Arbitration Agreements
Including Class Action Waivers in Two Actions
Alleging Violations Under California’s Employment
Laws on the Same Day the California Supreme
Court Issued its Decision in Iskanian —
Johnmohammadi v. Bloomingdale’s, Inc., 755 F.3d
1072 (9th Cir., Jun. 23, 2014) and Davis v. Nordstrom,
Inc., 755 F.3d 1089 (9th Cir., Jun. 23, 2014)

On the same day that the California Supreme Court issued its decision in Iskanian
(discussed above) breathing life into unenforceability of class action waivers as applied
to representative actions brought under California’s PAGA statute, the Ninth Circuit
rejected two employees’ efforts to challenge to the enforceability of class action waivers
in lawsuits alleging overtime and other employment law violations.

In separate suits — one alleging that Bloomingdale’s had violated California wage
law and the second alleging that Nordstrom had violated various federal and state
employment laws — the Ninth Circuit sided with the two retailer defendants and
ordered plaintiffs to arbitration with respect to their individual claims only.

In the Bloomingdale’s case, the Ninth Circuit affirmed the district court’s order
granting the employer’s motion to compel arbitration of plaintiff’s individual claims
and dismissing the class action claims without prejudice, holding that plaintiff —a
former sales associate who lodged a putative class action to recover allegedly unpaid
overtime — had entered into a valid arbitration agreement under which she had
forfeited her class action rights with respect to employment disputes. The arbitration
agreement in question was an “opt out,” meaning one in which the new-hire documents
informed plaintiff that she agreed to resolve all employment-related disputes through
arbitration unless she expressly opted out by signing and returning an enclosed form
within 30 days of her hire date. Plaintiff did not return that opt-out form and did not
contest the district court’s findings that she made a fully informed and voluntary
decision, and that no threats of termination or retaliation were made to influence her
decision. “By not opting out within the 30-day period, [plaintiff] became bound by the
terms of the arbitration agreement.” 755 F.3d at 1073, citing Circuit City Stores, Inc. v.
Ahmed, 283 F.3d 1198, 1199-1200 (9th Cir. 2002).

The Nordstrom case presented a different set of facts and involved an arbitration
policy that the employer had revised after the U.S. Supreme Court ruled in 2011 that the
FAA preempted a California state rule that banned class action waivers. Following
Nordstrom'’s revision of its arbitration policy, requiring employees to arbitrate most
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employment disputes on an individual basis, Faine Davis filed a putative class action in
federal court alleging that Nordstrom had violated federal and state employment laws.
Nordstrom sought to compel Ms. Davis to arbitrate her claims on an individual basis,
but that motion was denied.

In the Nordstrom case, the Ninth Circuit reversed the district court’s decision,
finding that the company had met the minimum requirements under California state
law for giving notice to employees before implementing a change in its arbitration
policy. Although Nordstrom did not explicitly tell workers that the arbitration policy
would change 30 days after the notice, it refrained from enforcing the new policy until
after the required 30-day period. “While the communications with its employees were
not the model of clarity, we find that Nordstrom satisfied the minimal requirements
under California law for providing employees with reasonable notice of a change to its
employee handbook.” 755 F.3d at 1094.

The Ninth Circuit also reversed the district court’s ruling that Nordstrom was
required to inform its employees that continuing their employment would, by default,
result in their acceptance of the new arbitration policy. In reaching this decision, the
district court chiefly relied upon the decision in Morvant v. P.F. Chang’s China Bistro, Inc.,
870 F.Supp. 2d 831 (N.D.Cal. 2012). The district court read Morvant as holding that an
employer who unilaterally changes terms of employment must inform its employees
that continued employment will constitute acceptance of the new terms of employment.
The Ninth Circuit rejected this reasoning because “[i]f Morvant were read in that
manner ... it would be inconsistent with the holding of the California Supreme Court in
Asmus [v. Pac. Bell, 23 Cal. 4th 1 (2000)]. In Asmus, the court held that an employer
seeking to terminate a unilateral contract must provide reasonable notice and refrain
from interfering with vested rights. 23 Cal. 4th at 18. This requirement also applies to
unilateral contract modifications. Id. “Nowhere in Asmus did the California Supreme
Court require that employees must be expressly told that continued employment
constitutes acceptance, nor have any California state appellate court decisions imposed
such a requirement.” 755 F.3d at 1094.
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C. ARBITRABILITY - SUBJECT MATTER JURISDICTION

1) Background Statement

In civil litigation, the power of the court over the parties and the subject matter of
the dispute are both discussed under the general topic of “jurisdiction.” In arbitration,
“jurisdiction” is generally used to discuss the power of the arbitrator over the parties
and “arbitrability” is used to discuss the power of the arbitrator to hear and decide
particular issues or claims in a dispute. A challenge to arbitrability raises the question of
whether the claim is within the scope of disputes the parties agreed to have determined
through arbitration. Arbitration is a matter of contract and, as such, the parties may
freely delineate the area of its application. Volt Information Sciences, Inc. v. Board of
Trustees of Leland Stanford Jr. Univ., 489 U.S. 468, 478 (1989). An arbitrator’s authority
over the parties and the subject matter of the dispute is consensual and must find its
source in the parties” agreement. Steelworkers v. Warrier & Gulf Nav. Co., 363 U.S. 574, 582
(1060). Accordingly, as a preliminary matter, before parties are ordered to arbitration, a
valid agreement to arbitrate must exist and the particular dispute must fall within the
scope of the agreement. Volt, supra, 489 U.S. at 479; First Options of Chicago, Inc. v.
Kaplan, 514 U.S. 938, 943 (1995); see also Trippe Mfg Co. v. Niles Audio Corp., 401 F.3d 529,
532 (3d Cir. 2005). In construing the parties” agreement to determine arbitrability, the
law requires that questions of arbitrability “be addressed with a healthy regard for the
federal policy favoring arbitration,” and that “any doubts concerning . . . scope . . . be
resolved in favor of arbitration.” Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614, 631 (1985); Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460
U.S. 1, 24-25 (1983); Moses H. Cone, supra, 460 U.S. at 24-25. Where arbitrable claims are
combined with non-arbitrable claims, the court must separate the two and compel
arbitration of the pendent arbitrable claims even though the result might lead to parallel
proceedings between the disputants in different forums. KPMG LLP v. Cocchi, ___ U.S.
__,1325.Ct. 23 (2011).°

5 In Cocchi, the Supreme Court reversed the Fourth Circuit Court of Appeals, which had
refused to compel arbitration on a complaint as a whole because the arbitral agreement did not
apply to direct claims, and two of the four claims were direct. Id. at 26. The Fourth Circuit said
nothing about the other two claims. Id. at 25. The Supreme Court held that “[a] court may not
issue a blanket refusal to compel arbitration merely on the grounds that some of the claims
could be resolved by the court without arbitration.” Id. at 24.
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2) Cases

(a) FAA Preempts Prohibition of Arbitration of
“Patient’s Bill of Rights” Claims — Valley View
Health Care, Inc. v. Chapman, 992 F.Supp.2d 1016
(E.D.Cal.,, Jan. 16, 2014)

California statutes, among them the so-called “Patient’s Bill of Rights” contained
in the California Health and Safety Code, prohibit any person or organization from
requiring a patient to waive rights to sue in court for violations covered by the statutes.
Moreover, the law requires that arbitration clauses be segregated out from the rest of
the admission documents, that they be in a specified font and size, and that they are
presumptively invalid unless specific measures are taken to ensure a voluntary and
knowing waiver of rights to sue in court.

Licensed skilled nursing facilities (SNFs) and their nonprofit professional
association brought suit against the Department of Public Health and its director,
seeking declaratory and injunctive relief relating to California statutes and regulations
restricting arbitration of claims arising out of the California “Patient’s Bill of Rights” on
the grounds that such laws are preempted by the FAA. In an exhaustive 42-page
opinion, the district court found that the laws in question did conflict with the FAA as
they picked out an arbitration clause and treated it differently than they did any other
contract. In particular, two parts of the law were found defective in this regard. Those
parts read:

“A current or former resident or patient of a skilled nursing facility ...
may bring a civil action against the licensee of a facility who violates any
rights of the resident or patient as set forth in the Patient’s Bill of Rights
.... An agreement by a resident or patient of a skilled nursing facility or
intermediate care facility to waive his or her rights to sue pursuant to
this subdivision shall be void as contrary to public policy.” (Bold added
by the Court.)

And

“The licensee shall not present any arbitration agreement to a prospective
resident as part of the Standard Admission Agreement. Any arbitration
agreement shall be separate from the Standard Admission Agreement and
shall contain the following advisory in a prominent place at the top of the
proposed arbitration agreement .... ‘Residents shall not be required to
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sign this arbitration agreement as a condition of admission to this
facility, and cannot waive the ability to sue for violation of the Resident
Bill of Rights.”” (Bold in original statute.)

The district court granted summary judgment and, in so doing, declared the
challenged arbitration laws invalid, unlawful and preempted by the FAA to the extent
they bar arbitration of Patient’s Bill of Rights claims and enjoined enforcement of the
challenged laws to the extent they bar arbitration of Patient’s Bill of Rights claims.

(b)  So Much for Functus Officio — Arbitration Tribunal
Allows SCA Promotions to Re-Open an Arbitration
Concluded in 2005 and then Hit Armstrong with a
Record-Breaking $10 Million in Sanctions —
Armstrong v. SCA Promotions (JAMS 2005 and 2015),
Associated Press, “Armstrong must pay $10 million
in fraud case,” (wire service report, Feb 17, 2015),
Juliet Macur, “Lance Armstrong’s that it Had Lost
with Lance Armstrong’s Ugly Detour from Road to
Redemption,” (New York Times, Feb. 16, 2015)

On February 4, 2015, an arbitration panel ordered Lance Armstrong to pay $10
million in sanctions to his former promotions company, SCA Promotions, Inc.
According to the arbitrators” written ruling, the sanctions award punishes Armstrong
for engaging in “an unparalleled pageant of international perjury, fraud and
conspiracy” that covered up his use of performance-enhancing drugs. The award was
made public when SCA filed a motion in a Dallas state district court seeking to have the
award confirmed as a judgment against Armstrong.

The arbitration panel issued the award after holding a multi-day evidentiary
hearing during which Armstrong himself testified. During the hearing, the arbitrators
considered whether Armstrong should be punished for his wrongful conduct in
connection with his original dispute with SCA. That dispute, which took place in 2005,
involved whether SCA owed Armstrong bonus payments after he had won a series of
Tour de France races. Armstrong swore under oath on numerous occasions in that
proceeding that he had never used performance-enhancing drugs during his career.
Given that sworn testimony, SCA settled the matter for $7.5 million in 2006.

Armstrong later confessed in 2013 that he had cheated during every Tour de
France race that he had won. He also acknowledged that he had committed perjury
during the arbitration of his dispute with SCA. As a result, SCA re-convened the
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arbitration proceeding and sought sanctions against Armstrong based on his prior
wrongful conduct. After an evidentiary hearing, the arbitrators found that Armstrong
had “used perjury and other wrongful conduct to secure millions of dollars of benefits”
from SCA. According to the arbitrators, Armstrong’s wrongful conduct was not limited
to perjury, In addition to committing “perjury on every issue” in the earlier case, the
arbitrators also found that Armstrong had “intimidated and pressured other witnesses
to lie” and had even “used a false personal and emotional appeal to perpetuate” his lies.
While Armstrong acknowledged during the hearing that he had been untruthful about
his prior cheating, the arbitrators found that he “expressed no remorse to the Panel for
his wrongful conduct.”

What is curious about the award, from an arbitration law standpoint, is that SCA
was allowed to “re-open” an arbitration that had been concluded many years earlier.
The general rule is that arbitrators lose jurisdiction once they issue the final award —
functus officio doctrine. Other than the short period within which parties may request
that arbitrators correct a clerical or computational error under the arbitral rules (AAA
gives 20 days; JAMS gives only 7), the arbitrators turn into pumpkins for all practical
purposes after the final award is issued. The arbitral rules do not have any equivalent to
Rule 60, which in federal courts allows a judge to re-do a judgment or order based on
newly discovered evidence, fraud, or mistake. However, even Rule 60 sets a deadline of
one year after the judgment is entered to request that the judgment be vacated.

The doctrine of functus officio was avoided in the SCA/Armstrong dispute
because the settlement agreement expressly stated that the same panel of three
arbitrators who heard the 2005 evidence “shall have exclusive jurisdiction over the
parties” with respect to any “any dispute or controversy [between the parties] arising
under or in connection with” the settlement agreement. In ruling on the jurisdiction
issue raised in the re-convened proceedings, the panel found that the provisions of the
settlement agreement gave it “the exclusive authority to interpret and define its own
jurisdiction,” which the panel found was “entitled to appropriate deference,” citing
Oxford Health Plans LLC v. Sutter, 133 S.Ct. 2064 (2013). While recognizing that
arbitration tribunals “are not common law courts of general jurisdiction” and that they
had “no roving commission to determine or vindicate public policy,” the panel
nevertheless determined that “arbitration Tribunals must have the authority to regulate,
control and, if necessary, sanction parties for conduct in connection with the
proceedings before them.”

This case will most certainly be the subject of future “recent developments”
programs as it makes its way through the Texas court system.
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()  Presumption in Favor of Arbitrability Trumped by
Forum Selection Clause — Goldman, Sachs & Co. v.
City of Reno, 747 F.3d 733 (9th Cir., Mar. 31, 2014)

In 2005 and 2006, the City of Reno issued approximately $211 million in complex
securities and employed Goldman Sachs as its sole underwriter and broker-dealer.
Years after the City’s financial collapse, it initiated an arbitration before FINRA to
resolve its claims against Goldman Sachs arising out of their contractual relationship.
Goldman Sachs then filed suit in the federal district court to enjoin the FINRA
arbitration arguing that the City was not a “customer” entitled to arbitrate under
FINRA, and had disclaimed any right to arbitrate by agreeing to forum selection clauses
in the contracts entered into between the parties. The City responded that FINRA — not
the court — should determine arbitrability. The district court agreed with the City and
denied Goldman Sachs motion for injunctive relief and entered final judgment in favor
of the City. Goldman Sachs appealed. On review, the Ninth Circuit reversed.

The Ninth Circuit had little difficulty determining that the City was Goldman
Sachs “customer” as defined by the FINRA Rules. However, the court found that there
was a second question — whether the forum selection clauses superseded Goldman
Sachs’ obligation to arbitrate — and that that question has been the subject of litigation in
many circuits “with decidedly mixed results.” 747 F.3d at 736. The court agreed with
the decisions and analysis coming out of the Southern District of New York and found
that the forum selection clauses in the parties’ contracts superseded any right to FINRA
arbitration.

Guided by the “first principle” of Supreme Court jurisprudence that arbitration
is strictly a matter of consent, the court held that the presumption in favor of
arbitrability is not applied where the existence of an arbitration agreement is contested;
that the presumption applies “only where the scope of the agreement is ambiguous as to
the dispute at hand.” 747 F.3d at 742, citing Granite Rock Co. v. Int’l Brotherhood of
Teamsters, 561 U.S. 287 (2010). In this case, the parties did not include an express
arbitration clause in the Underwriter or Broker-Dealer Agreements. As a FINRA
member, Goldman Sachs had a default obligation to arbitrate at the request of a
“customer.” The court concluded that the City stood to benefit from this default
obligation, provided that the parties did not contract around it. The court found that
that was precisely what the parties had done when they agreed to the forum selection
clauses included in the aforementioned agreements; that the City had disclaimed any
right to arbitrate that it might otherwise have had and, by agreement to the forum
selection clauses, the parties had agreed not to arbitrate any claims that might arise out
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of their relationship at the time their relationship was formed. “[W]e will give full effect
to the all-inclusive breadth of the forum selection clauses (“all actions and
proceedings”), their mandatory nature (“shall”), and their reference to a judicial forum
(“the United States District Court for the District of Nevada”).” 747 F.3d at 746.

(d)  What Happens to Non-Arbitrable Claims After
Ordering Arbitration of the Rest? This Court Says
Non-Arbitrable Claims are Not Stayed Pending the
Outcome of the Arbitration — Global Live Events v.
JA-Tail Enterprises, LLC, 2014 WL 1830998 (C.D.Cal.,
May 8, 2014)

Plaintiff retained Valensi Rose, a Los Angeles law firm, to represent it in
connection with the production of a Michael Jackson tribute concert in Britain. The
retained agreement included an arbitration clause. Subsequently, plaintiff entered into a
contract with an entity affiliated with Michael Jackson’s sister, La Toya, to produce a
concert in Wales. Plaintiff filed this action against Valensi Rose and others alleging
various torts. With respect to Valensi Rose, plaintiff alleged that it had several
undisclosed conflicts of interest and engaged in a variety of financial transactions to
defraud plaintiff, including setting up a secret account in a name remarkably similar to
plaintiff’s into which it allegedly transferred roughly $1 million for the purposes of
financing the firm’s expenses related to the representation. This lawsuit was filed in
federal court based on diversity jurisdiction. Valensi Rose responded by filing a motion
to compel arbitration pursuant to the arbitration clause contained in the retainer
agreement.

The arbitration clause contained in the retainer agreement is what some courts
have held is a “limited scope” clause, providing for arbitration of any claim or
controversy “arising under” the retainer agreement or any claimed breach thereof (but
not arising or related to the relationship created thereby). Accordingly, the court ruled
that the reference to claims “arising under” the retainer agreement applied to plaintiff’s
claim for breach of fiduciary duty, but not to its claims for fraud, money had and
received and fraudulent transfer. The court then ordered plaintiff to submit the breach
of fiduciary duty claim to JAMS, per the arbitration clause in the retainer agreement,
and then set a jury trial for the remaining claims for July 2014.
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Valensi Rose filed a motion seeking a stay of further judicial proceedings as to it
pending the outcome of the arbitration. The district court denied that motion because
the nonarbitrable claims were asserted not only against Valensi Rose but the other
defendants as to whom trial was scheduled for July 2014. Those defendants did not seek
a stay. Accordingly, the court found that it would be inefficient for the court and for
witnesses to stay the trial as to Valensi Rose, but allow it to go forward as to the other
defendants. *6-7.

(¢)  The FAA —Per Concepcion - Preempts State Law
Rule Prohibiting Arbitration of Injunctive Relief
Claims — McGill v. Citibank, N.A., 232 Cal. App. 4th
753 (4th Dist., Dec. 18, 2014)

In this case, a credit card holder filed a class action against the issuing bank for
unfair competition and false advertising in offering credit insurance plan that plaintiff
purchased to protect her credit card account. Plaintiff sought monetary damages,
restitution and injunctive relief. In response to the lawsuit, the bank filed a motion to
compel arbitration pursuant to the arbitration clause contained in the customer
agreement. The trial court granted the bank’s motion in part and denied it in part.
Specifically, the trial court severed and stayed the claims for injunctive relief under
California’s unfair competition law, false advertising law and Consumer Legal
Remedies Act. Despite finding that the arbitration agreement applied to all of plaintiff’s
claims, the trial court refused to order arbitration of the injunctive relief claims based
upon the California Supreme Court’s Broughton-Cruz rule prohibiting arbitration of
injunctive relief claims brought under public-interest statutes. Citibank appealed and
the Fourth District Court of Appeal reversed and remanded for the trial court to order
all claims to arbitration.

On appeal, plaintiff argued that the California Supreme Court’s decision in
Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal. 4th 348 (2014) had “reaffirmed”
the Broughton-Cruz rule established in 1999 and 2003 respectively.® The court of appeal
rejected this argument, finding that the Federal Arbitration Acts” displacement of state
laws that interfere with its purpose is well-established and has been repeatedly
affirmed. 232 Cal. App. 4th at 761, citing Preston v. Ferrer, 552U.S. 346, 353 (2008). In this

¢ See, e.g., Broughton v. Cigna Healthplans, 21 Cal. 4th 1066 (1999) and Cruz v. PacifiCare Health
Systems, Inc., 30 Cal. 4th 303 (2003). Under the state-law rule created by these two case
precedents, arbitrations provisions were unenforceable as against public policy if they required
arbitration of injunctive relief claims brought for the public’s benefit under California’s unfair
competition law, false advertising law and/or consumer legal remedies law.
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regard, the court noted that the purpose underlying a state statute or rule is irrelevant;
that according to the United States Supreme Court’s decision in AT&T Mobility LLC v.
Concepcion, ___U.S. ___, 131 S.Ct. 1740 (2011), if the state law interferes with the FAA’s
purpose of enforcing arbitration agreements according to their terms, the state law is
preempted “no matter how laudable its objective.”

D. ARBITRABILITY - WHO DECIDES THE ISSUE?

(1)  Background Statement

The Federal Arbitration Act declares “a national policy favoring arbitration.”
Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). The FAA provides that covered
arbitration agreements shall be enforced except “upon such grounds as exist at law or in
equity for the revocation of any contract.” 9 U.S.C. § 2. When parties commit to arbitrate
contractual disputes, it is a mainstay of the FAA’s substantive law that attacks on the
validity of the contract, as distinct from attacks on the validity of the arbitration
provision itself, are to be resolved “by the arbitrator in the first instance, not by a federal
or state court.” Preston v. Ferrer, 552 U.S. 346, 349 (2008); see also Prima Paint Corp. v.
Flood & Conklin Mfg. Co., 388 U.S. 395 (1967). For these purposes, an arbitration
provision is severable from the remainder of the contract. Buckeye Check Cashing, Inc. v.
Cardegna, 546 U.S. 440, 445 (2006).

Arbitration is a matter of contract. American Express Co. v. Italian Colors
Restaurant, ___U.S. __, 133 S.Ct. 2304, 2306 (2013); accord Oxford Health Plans LLC v.
Sutter, ___U.S. ___, 133 5.Ct. 2064, 2077 (2013). As with any contract, the parties may
structure their arbitration agreement as they see fit. They may limit the issues they
choose to arbitrate, define the rules under which arbitration will proceed, designate
who will serve as the arbitrator and even limit with whom they choose to arbitrate.
Stolt-Nielsen S.A. v. Animalfeeds International Corp., 559 U.S. 662, 683-684 (2010). “[A]s
with any other contract, the parties” intentions control.” Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985); City of Los Angeles v. Superior Court, 56
Cal. 4th 1086, 1096 (2013). In this regard, a clause that delegates disputes relating to
enforceability of the arbitration agreement will be respected and enforced. Rent-A-
Center West, Inc. v. Jackson, 561 U.S. 63 (2010) (held: a delegation provision requiring
that the arbitrator decide issues of arbitrability was severable from a standalone
arbitration agreement and enforceable unless the party specifically challenged the
enforceability of the delegation provision).
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Under the FAA, the issue of “whether the parties have a valid arbitration
agreement at all” is to be decided by the courts. Green Tree Financial Corp. v. Bazzle, 539
U.S. 444, 452 (2003). However, because arbitration is a matter of contract, questions
relating to arbitrability may be delegated to an arbitrator, provided that the delegation
is clear and unmistakable. AT&T Technologies, Inc. v. Communications Workers, 475 U.S.
643, 649 (1986); First Options v. Chicago, Inc. v. Kaplan, 514 U.S. 938, 944-945 (1995);
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002); City of Los Angeles v. Superior
Court, supra, 56 Cal. 4th at 649. “Linguistically speaking, one might call any potentially
dispositive gateway questions a ‘question of arbitrability....”” Howsam v. Dean Witter
Reynolds, Inc., supra, 537 U.S. at 83. However the United States Supreme Court has
made clear that phrase is applicable only in the “kind of narrow circumstances where
contracting parties would like have expected a court to have decided the gateway
matter, where they are not likely to have thought that they had agreed that an arbitrator
would do so, and, consequently, where reference of the gateway dispute to the court
avoids the risk of forcing parties to arbitrate a matter that they may well not have
agreed to arbitrate.” Id.

Questions of arbitrability include such “gateway issues” as the validity of the
arbitration agreement, its scope and who is bound by its terms. 537 U.S. at 84.
Otherwise, “subsidiary matters,” those “’procedural” questions which grow out of the
dispute and bear on its final disposition” are presumptively not for the judge, but for an
arbitrator to decide. Id; see John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 546-547
(1964) (arbitrator should decide whether the first two steps of a grievance procedure
were completed where exhaustion was a precondition to arbitration); Moses H. Cone
Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24-25 (1983) (issues of
waiver, delay or defense to arbitrability are presumptively for the arbitrator to decide).

As demonstrated by the cases discussed below, the courts continue to struggle
and disagree with respect to where and how to draw the line between “procedural”
issues for the arbitrator to decide and “gateway” issues for the courts to decide, in
general and with specific regard to class arbitration.
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2) Cases - Generally

(@)  Arbitrators are to Decide Disputes About the
Meaning and Application of Procedural
Preconditions for the Use of Arbitration, Including
Claims of Waiver, Delay or a Like Defense to
Arbitrability — BG Group, PLC v. Republic of
Argentina, ___U.S.___,134 S.Ct. 1198 (Mar. 5, 2014)

This matter concerned an arbitration clause contained in a bilateral investment
treaty between the United Kingdom and Argentina for the resolution of disputes
between one of those nations and an investor from the other. Specifically, the treaty
provided for arbitration, but only after first submitting the matter to the local courts and
then only if such tribunal had not given its final decision within 18 months of
submission.

In this case, BG Group sought arbitration of a dispute with Argentina concerning
returns it claimed were due on its controlling investment interest in MetroGAS, a gas
distribution company created under Argentine law that distributed natural gas in
Buenos Aires. BG Group’s investment was made in the early 1990’s, at which time
Argentina had statutes in place which provided for calculation of gas “tariffs” in U.S.
dollars and set those tariffs at levels sufficient to assure a reasonable rate of return to
privatized gas distribution firms such as MetroGAS. In the early 2000’s, Argentina,
faced with an economic crisis, enacted new laws which changed the basis for calculating
gas tariffs from dollars to pesos and also set the rate of exchange at one peso per one
U.S. dollar (even though the exchange rate at the time was roughly three pesos to one
U.S. dollar). The result was that MetroGAS's profits were quickly transformed into
losses. BG Group claimed that the new laws enacted by Argentina violated the bilateral
investment treaty and sought damages through arbitration.

In response to BG Group’s petition for arbitration, arbitrators were appointed
and between 2004 and 2006, the panel decided motions, received evidence and
conducted evidentiary hearings. In December 2007, the arbitration panel reached a final
decision. Among the matters decided was Argentina’s challenge to the jurisdiction of
the arbitrators to hear or decide the matter because BG Group had failed to first bring
its grievance to Argentina’s courts and wait 18 months for a decision before
commencing the arbitration. The arbitration panel concluded that it had jurisdiction,
finding, among other things, that Argentina’s conduct in enacting new laws that
hindered recourse to its judicial system had excused BG Group from the obligation to
seek relief in the local courts before initiating the arbitration. The panel then turned to
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the merits of the dispute and awarded BG Group damages. Both sides sought review in
tederal district court: BG Group to confirm the award and Argentina to vacate the
award, in part on the ground that the arbitrators lacked jurisdiction to decide the
threshold issue concerning the “local litigation” provision as a precondition to
arbitration.

The district court confirmed the award and denied Argentina’s vacatur petition.
The Court of Appeals for the District of Columbia then reversed the district court. BG
Group petitioned the Supreme Court for certiorari, which was granted. The Supreme
Court then reversed the Court of Appeals, finding that the arbitrators” interpretation
and application of the “local litigation” requirement was a matter of procedure
concerning when the contractual duty to arbitrate arises, not whether there is a
contractual duty to arbitrat